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Terms of reference

1. That the Public Accountability Committee inquire into and report on the integrity, efficacy and
value for money of NSW Government grant programs, and in particular:

(a)  the range and availability of funding programs, including but not limited to:

(i)  discretionary grants funds such as the Premiet's Discretionary Fund and the Deputy
Premiet's Miscellaneous Grants,

(i) local government funding such as the Stronger Communities Fund and Stronger
Country Communities Fund,

(i)  arts funding such as the Regional Cultural Fund,

(iv) sports funding such as the Greater Sydney Sports Facility Fund and the Regional
Sports Infrastructure Fund,

(v)  Jobs for NSW funding, including the review into Jobs for NSW,

(b) the manner in which grants are determined, including:
6) the oversight of funding determinations,
(i)  the transparency of decision making under grants schemes,
(i) the independence of the assessment of projects,
(iv)  the role of Members of Parliament in proposing projects for funding,
(v)  the scope of Ministers’ discretion in determining which projects are approved,

(c) measures necessary to ensure the integrity of grants schemes and public confidence in the
allocation of public money, and

(d) any other related matter.

2. 'That the committee table a first report by 31 March 2021 and a final report by 29 July 2021.'

1 The original reporting date was 31 March 2021 (Minutes, NSW Legislative Council, 4 August 2020,
pp 1113-1114). The reporting date was later extended to 29 July 2021 with a first report to be tabled
by 31 March 2021 (Minutes, NSW Legislative Council, 16 February 2021, p 1908).
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Chair’s foreword

The Stronger Communities Fund tied grants round was an alarming example of the lack of transparency
and accountability in NSW Government grant programs. The fund was originally established to assist
councils created from the NSW Government's failed council amalgamations, but morphed into a brazen
pork-barrel scheme. Ultimately the Coalition designed a scheme with so few checks and balances that
$252 million of public money was handed out on a purely political basis to sort out the Coalition’s political
problems, to gain an advantage in the 2019 state election and to punish any council that had objected to
being forcibly merged.

Astoundingly there was not even an attempt to assess whether or not these projects, or this scheme as a
whole, provided an overall benefit to the public. In the absence of formal applications, merit assessments
or any public notice this is hardly surprising. It was never meant to benefit the public, it was always about
the politics, and if certain useful projects were funded along the way then that was by accident not by
design.

The problems with the design and administration of the Stronger Communities Fund run much deeper
than allocating money to favour Coalition electorates. In addition to providing funding to Coalition
councils that were in favour with the government, the funding round punished councils that had objected
to forced merger proposals. It was also designed to create a pool of ready cash to help sort out an ongoing
legal dispute caused by the government’s much criticised forced amalgamations policy.

The committee found that $90 million was given to Hornsby Shire Council and $16 million to Parramatta
City Council to partially resolve a legal dispute between these councils. One of the most remarkable
pieces of evidence before the committee was how that $90 million was paid to Hornsby Council within
72 hours, without any application form from the council and after just a couple of phone calls and emails.

This was all a deliberate plan that was approved by the Premier, the Deputy Premier and former Minister
for Local Government. In the middle of 2018, nine months before the state election, the fund guidelines
were revised to open it up to make it almost entirely discretionary, with criteria that were deliberately
vague and secret. There was no application and no assessment process. What purported to be eligibility
criteria were read to green light a practice where the act of identifying a project also amounted to
approving the project.

The lack of sufficient documentation, particularly regarding decision-making, was also of serious concern.
The committee and the Legislative Council expended considerable effort throughout 2020 seeking details
about how and why the tied grants round existed. The significant gaps in evidence and records speak to
the maladministration of the fund and how significantly it contravened appropriate grant processes.

No formal funding briefs were created which detailed who approved projects and the basis on which
they did so. Working advice notes created in the Office of the Premier were destroyed. In the Deputy
Premier's Office, no records similar to the working advice notes were even created and the Deputy
Premier's signature on the revised guidelines was not dated.

No witness to the inquiry would take responsibility for approving the various projects under the tied
grants round. However, following evidence from the Office of Local Government and from documents
returned under standing order 52, it became apparent that these projects were approved by the Premier,
Deputy Premier and then Minister for Local Government. Their involvement raises serious questions
about the integrity of the process given they were not the designated decision-makers.
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The Stronger Communities Fund is just one example of how NSW Government grant processes lack
transparency, accountability and oversight. Not only is the vast array of grant programs wasteful and
inefficient, but grant programs are also currently open to abuse. Assessment processes and the role of
Ministerial discretion in decisions lack transparency. Government MPs have input into identification and
even assessment of projects while non-government MPs are often excluded.

The committee came to the conclusion that the current grants system is broken and in need of a
fundamental overhaul. The committee therefore recommends that the NSW Government move away
from grants as the primary means by which it funds local government and move towards multi-year
funding through a public formula that is linked to existing local government strategic planning processes
and documents. The committee also made a number of recommendations to improve the efficiency and
transparency of current grant processes, recognising that some funding by grants will continue.

The lack of accountability and transparency in grant processes is symptomatic of a wider problem with
oversight of NSW Government budgeting and spending. In particular, changes to how funding is
represented in annual appropriation bills have reduced the ability of the Legislative Council to adequately
review the budget and government spending. The committee has therefore further recommended the
Parliament examine this wider issue through a Joint Select Committee.

The committee will continue its important work examining grant programs and now turns its attention
to bushfire relief grants and allegations that a further $177 million was allocated improperly. This issue,
along with grant funding to arts organisations, will be examined in the committee's next report later this
year.

Finally, on behalf of the committee, I'd like to express my thanks to all who have participated in the
inquiry so far. My thanks also go to my committee colleagues and to the secretariat, as well as the
procedure team who supported the Legislative Council obtaining documents which were particularly
important to the inquiry.

///4%

Mr David Shoebridge MLC

Committee Chair
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Findings

Finding 1 43
That the Stronger Communities Fund tied grants round was a clear abuse of the grants process. It
was an improper allocation of public money and falls well short of principles of proper grants
administration and public expectations.

Finding 2 44
That, of the $252 million allocated in the Stronger Communities Fund tied grants round, 95 per
cent, which is a total of $241 million, was allocated to councils in Coalition-held or marginal
electorates.

Finding 3 44
That the grant of $90 million to Hornsby Shire Council went against the original intent of the
Stronger Communities Fund, was made without any due process or merit assessment, and was a
misuse of public money by the NSW Government for a political purpose unrelated to the objects
of the grants scheme.

Finding 4 45
That the revised guidelines for the Stronger Communities Fund tied grants round were ambiguous
and did not identify with enough specificity the designated decision-maker or how projects would
be identified or approved.

Finding 5 45
That the guidelines for the Stronger Communities Fund tied grants round were deliberately devised
to accommodate the pork-barrelling scheme in order to:

. partially resolve certain legal disputes involving Hornsby Shire Council and
Parramatta City Council
° win favour with the public in Coalition and marginal seats ahead of the 2019 state
election
° punish local councils that had objected to forced amalgamation proposals.
Finding 6 45

That the Office of Local Government failed to publish the revised guidelines for the Stronger
Communities Fund tied grants round.

Finding 7 70
That the working advice notes created in the Office of the Premier were used as formal funding
briefs by which the Premier of New South Wales, the Hon Gladys Berejiklian MP, approved
projects for the Stronger Communities Fund tied grants round.

Finding 8 70
That staff in the Office of the Premier breached the Staze Records Act 1998 by destroying working
advice notes concerning the Stronger Communities Fund tied grants round.
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Finding 9 71
That the Premier of New South Wales, the Hon Gladys Berejiklian MP and the Deputy Premier
of New South Wales, the Hon John Barilaro MP approved projects to be funded under the
Stronger Communities Fund tied grants round and directed the Office of Local Government to
make the payments.

Finding 10 72
That the Office of the Deputy Premier failed to comply with the basic rules of good governance
by keeping no records detailing the basis on which the Deputy Premier of New South Wales, the
Hon John Barilaro MP determined to allocate $61.3 million of public money under the Stronger
Community Fund tied grants round.

Finding 11 72
That the Office of Local Government had no process whereby it assessed potential projects for
funding under the Stronger Communities Fund tied grants round, nor did any other agency.

Finding 12 72
That the agency administering the fund, the Office of Local Government, did not hold or record
any conflicts of interest in relation to these grants. No evidence of any conflict of interest
declarations was presented, including in the Offices of the Premier and the Deputy Premier.

Finding 13 94
That it is unacceptable for large regional cities, such as Wollongong and Newcastle, to be excluded
when complementary grants programs are designed for both metropolitan and regional areas, such
as the Greater Sydney Sports Facility Fund and Regional Sports Infrastructure Fund.
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Recommendations

Recommendation 1 24
That the NSW Government review and update the Good Practice Guide to Grants Administration
and related circular to ensure it aligns with current best practice including:

. minimum requirements including publication of guidelines, clear chains of authority
and decision-making and adequate record keeping

. guidelines around the role of members of parliament and discretion of ministers and
other decision-makers.

Recommendation 2 24
That the NSW Government ensure that key requirements of the Good Practice Guide to Grants
Administration are enforceable.

Recommendation 3 24
That the NSW Government create and maintain a central website, similar to the Australian
Government's Grant Connect website for:

o all grant application information, including guidelines, objectives and eligibility

. an annual calendar with open and closing dates along with projected times of project
announcements.
Recommendation 4 25
That the NSW Government:
° increase the powers and remit of the Auditor-General of New South Wales to

include 'follow the dollar' powers, consistent with other Australian State and
Territory jurisdictions

° enable the Auditor-General of New South Wales to conduct more regular
performance audits on the design and guidelines of government grant programs.

Recommendation 5 46
That the NSW Government ensure all grant programs have, as an absolute minimum, the following
legally binding and mandatory elements:

o a designated decision-maker

. eligibility criteria

o a process for identifying and assessing proposed projects against those criteria

o program guidelines that are clear, detailed and publicly available.
Recommendation 6 70

That the Board of the State Records and Archives Authority reconsider its decision not to pursue
further action against the Premier of New South Wales, the Hon Gladys Berejiklian MP, and her
office, in light of its findings that the Office of the Premier breached the S7ate Records Act 1998 by
destroying working advice notes regarding the Stronger Communities Fund tied grants round.
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Recommendation 7 73
That the Legislative Council refer its concerns regarding the inappropriate design and
maladministration of the Stronger Communities Fund tied grants round to the Audit Office of
NSW, along with this report and committee transcripts of evidence for investigation.

Recommendation 8 73
That the Legislative Council refer its concerns regarding the inappropriate design and
maladministration of the Stronger Communities Fund tied grants round to the Independent
Commission Against Corruption, along with this report and committee transcripts of evidence for
investigation.

Recommendation 9 74
That the Legislative Council send a message to the Legislative Assembly to establish a Joint Select
Committee to inquire into and report on the NSW budget process and patliamentary oversight.

Recommendation 10 93
That the NSW Government, in close consultation with Local Government NSW, overhaul its
current model of grant funding to local councils to move towards providing the bulk of its funding
through a funding formula that:

° is linked to local councils’ existing strategic planning documents and priorities

o acknowledges the additional costs and needs of regional and remote councils

. is predictable and provides multi-year funding commitments

° is regularly and publicly reviewed to ensure it meets the needs of the sector.
Recommendation 11 93

That the NSW Government consider using staged application processes for large grants so that
applicants submit an initial expression of interest and are shortlisted to progress through to a full
application.

Recommendation 12 93
That the NSW Government ensure that no local government grant funding announcement is made
before the recipient has been informed and accepts.

Recommendation 13 94
That the NSW Government review and standardise eligibility classifications across grant programs,
including investigating whether to include a third category of 'gateway city' in its classification of
regions.

Recommendation 14 94
That the Department of Premier and Cabinet table half-yearly reports to the Legislative Council
on all current grant processes, including:

° guidelines for open and upcoming grant programs and any revisions to these
guidelines

° total amount available for the round and approximate amounts available to each
applicant

. updates on amounts paid for each project for the last quarter.

Further, that the Department of Premier and Cabinet publish this information on an online
dashboard and update it regularly.
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Recommendation 15 95
That the NSW Government ensures the Office of Local Government is audited for each grant
funding round it administers, including checks to ensure whether the Office has complied with the

relevant guidelines, ensured programs are subject to probity audits, and kept accurate and sufficient
records.

xiv  Report 8 - March 2021



PUBLIC ACCOUNTABILITY COMMITTEE

Conduct of inquiry

The terms of reference for the inquiry were self-referred by the committee on 3 July 2020.
The committee has so far received 115 submissions and three supplementary submissions.
The committee has so far held seven public hearings at Parliament House in Sydney.

Inquiry related documents are available on the committee’s website, including submissions, hearing
transcripts, tabled documents and answers to questions on notice.
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Chapter1  Background

This chapter outlines the background to the inquiry and procedural developments, in particular how
documents received by the Legislative Council under standing order 52 informed the committee
throughout the inquiry. This chapter also provides an overview of grants administered by the Department
of Premier and Cabinet and the Department of Regional NSW.

Background to the inquiry

11

1.2

1.3

1.4

This inquiry was initially established to examine grant funds including the Stronger
Communities Fund tied grants round, evidence of which first came to light in April 2020 as part
of the Portfolio Committee No. 7 — Planning and Environment Budget Estimates 2019-2020
L,
inquiry.

In May 2020 media reports revealed that around $250 million had been allocated to certain local
councils under the tied grants round. An overwhelming majority of the funding was revealed to
have been given to local councils in Coalition-held State electorates in the lead-up to the 2019
State government election, leading to allegations of pork-batrelling.’

The Public Accountability Committee subsequently adopted terms of reference to inquire into
the Stronger Communities Fund and the administration and oversight of a range of NSW
Government grant programs.

This report focuses on evidence received regarding the Stronger Communities Fund and local
government grants. The committee is continuing to look into other NSW Government grant
programs and will release a second report covering these issues later in the year.

Background to the Stronger Communities Fund

1.5

1.6

1.7

1.8

The Stronger Communities Fund was originally established to support merged local councils
following the NSW Government's council amalgamation process in 2016 as part of its 'Fit for
the Future' reform program.

In the first round, newly-amalgamated local councils were provided with $5 million for each
legacy council that made up the new council. An additional $10 million was available to each
new council under the New Council Implementation Fund for administration costs.

In June 2018, revised guidelines were approved for a second round of the fund, known as the
'tied grants round'. Under this round, $252 million was provided to a number of local councils
that had either undergone a council merger or had been the subject of a proposed merger.

The tied grants round was the focus of this inquiry and is discussed in detail in chapters 3 and
4.

Answers to questions on notice, Portfolio Committee No. 7 — Planning and Environment, Budget
Estimates 2019-2020, Attachments 1-33, 8 April 2020.

News, 9News, 18 May 2020, 6.00 pm.
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NSW Government grant programs

1.9 While the Stronger Communities Fund was the focus of this inquiry, it is just one of a vast array
of grant programs administered by the NSW Government. These grants are designed and
administered individually across departments according to different agency priorities and
program guidelines.

1.10 The committee received evidence on grants administered or supported by three departments -
the Department of Premier and Cabinet, the Department of Regional NSW and the Office of
Local Government, in the Department of Planning, Industry and Environment.

111 The Department of Premier and Cabinet supports a large number of grant programs through
Aboriginal Affairs NSW, Create NSW and Screen NSW. It is also responsible for the Heritage
NSW Grants Program which administers a number of competitive and non-contestable grants,
as well as the Premiet's Discretionary Fund.’

1.12 The Department of Regional NSW administers a number of different grant programs under the
Regional Growth Fund. This was established in 2017 and is an overarching suite of nine funding
programs underpinned by the NSW Regional Development Framework, 20-Year Economic
Vision for Regional NSW, and 38 separate Regional Economic Development Strategies.

113 The Regional Growth Fund is made up of the following programs:

. Stronger Country Communities Fund

. Regional Sports Infrastructure Fund

. Resources for Regions program

. Regional Cultural Fund

o Regional Communities Development Fund

. Connecting Country Communities Fund

o Growing Local Economies

. Drought Stimulus Package

. Regional Growth Environment and Tourism Fund.’
Oversight of NSW Government grant programs

1.14 The Auditor-General of NSW and the Independent Commission Against Corruption (ICAC)
may investigate grant programs or particular aspects of grant programs according to relevant
legislation and general principles of proper grants administration and good governance. The
views of the Auditor-General and ICAC are discussed in detail throughout the report.

Submission 95, Department of Premier and Cabinet.
Submission 80, The Hon John Barilaro MP, Deputy Premier and Minister for Regional NSW, p 1.
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1.16

1.17

1.18

1.19
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The Audit Office

The Audit Office is an independent statutory body which conducts financial and performance
audits under the Public Finance and Audit Act 1983 and Local Government Act 1993 and examines
allegations of serious and substantial waste of public money under the Public Disclosures Act 1994.
The Auditor-General may also publish special reports and can be requested to perform audit or
audit-related services by the Treasurer, a minister, or a member of parliament.’

The Audit Office has conducted five performance audits over the past seven years examining
particular grants administration processes in detail.

The Independent Commission Against Corruption

ICAC is an independent statutory body which investigates allegations of corrupt conduct under
the Independent Commission Against Corruption Act 1988. Largely, this involves assessing whether a
grant program has been administered according to its legislative framework and guidelines with
regard to general principles of good public administration and conventional processes.

For example, the Hon Peter Hall QC, Chief Commissioner, stated that if ICAC were to
investigate intervention by a minister in a prescribed grant selection process, it will consider
whether the actions complied with accepted conventional processes and if not, investigate why
this was the case, including any circumstances that might justify a departure.”

ICAC has also established a strategic intelligence unit which undertakes assessments of
corruption risk.®

Procedural developments

1.20

1.21

1.22

The inquiry so far has been procedurally noteworthy as it has involved significant interaction
between the work of the Legislative Council and the committee. Evidence obtained by the
committee influenced the work of the House, and vice versa. In addition the committee has
also faced resistance from key witnesses to attend and give evidence.

The Stronger Communities Fund was not just a focus of the committee but was a key focus of
debate and of orders for papers by the Legislative Council in 2020. Documents relating to the
fund were first ordered by the Legislative Council under standing order 52 in June 2020 and the
Council continued to pursue related documents throughout the year. This evidence assisted the
committee in its inquiry and a number of documents returned under standing order 52 were
referred to in hearings and tendered to the committee.

For example, in June 2020, a number of emails from ministerial staff to the Office of Local
Government were returned in response to an order for papers. These emails referred to councils
to be funded under the tied grants round and detailed how much funding was to be provided

Audit Office of  New South  Wales,  Awnnal  work  program  2020-21
https://www.audit.nsw.gov.au/annual-work-program-2020-21.

Evidence, the Hon Peter Hall QC, Chief Commissioner, Independent Commission Against
Corruption, 16 October 2020, p 4.

Evidence, Mr Hall, 16 October 2020, pp 3-4.
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1.23

1.24

1.25

1.26

1.27

to each council and for which projects. These emails were key to the inquiry and are discussed
further in chapter 4.

The committee also faced resistance from the NSW Government in providing witnesses who
could speak to the Stronger Communities Fund. The committee initially invited the Department
of Premier and Cabinet to appear at a hearing in October but was advised that there was no-
one in the Department who could speak to the administration of the fund.

The committee also invited the Premier, the Hon Gladys Berejiklian MP, to attend on two
separate occasions but the invitation was declined both times. The former Minister for Local
Government, Ms Gabrielle Upton MP also declined to appear. However, the Deputy Premier,
the Hon John Barilaro MP appeared at a hearing in February 2021.

The committee therefore called staff and former staff from the offices of the Premier, the
Deputy Premier and the former Minister for Local Government to give evidence. Many of these
individuals were referred to in the emails returned under standing order 52 (discussed above).
The committee also faced resistance regarding the attendance of some of these staffers which
was communicated by the Department of Premier and Cabinet. The committee was initially
advised that some of these witnesses would not be able to assist the committee. However the
committee found their evidence to be relevant and valuable to the inquiry.

For example, in October 2020 the committee heard from a staff member in the Premier's Office
that working advice notes concerning the tied grants round had been destroyed. The Legislative
Council ordered that these notes be reconstituted from electronic backups and these were then
produced to the House in November 2020. The working advice notes contained important
evidence and were used to question witnesses at further committee hearings in December and
February. The working advice notes are discussed in detail in chapter 4.

The timeline below sets out the significant interplay between the Legislative Council and its
committees in obtaining evidence about the Stronger Communities Fund.

Table1l  Timeline of key Stronger Communities Fund evidence

Date (2020) Event

4 March Portfolio Committee No. 7 Budget Estimates 2019-2020 further hearing into

Local Government portfolio. Questions asked to Mr Tim Hurst and the
Minister for Local Government about grant to Hunters Hill Council.’

8 April Copies of each funding agreement under tied grants round are provided to

Portfolio Committee No. 7 as part of answers to questions on notice from
hearing on 4 March.

18 May First media report on SCF and grant to Hornsby Shire Counci

1.10

9

Evidence, Portfolio Committee No. 7 — Planning and Environment, Budget Estimates 2019-2020, 4
March 2020, pp 64-66.

News, 9News, 18 May 2020, 6.00 pm.

4
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3 June House resolves to order documents related to assessment and approval for
determining projects under SCF."

29 June Documents produced in response to order of the House made on 3 June,
including emails from ministerial offices to the Office of Local Government."

3 July Committee inquiry established.

21 September

Committee hears from Mr Tim Hurst, CEO, Office of Local Government.
Mr Hurst could not answer certain questions related to the revised guidelines
as they were considered Cabinet-in-confidence.

24 September

Leader of the Government in the Legislative Council censured for failure to
produce the signed, written brief approving the amended guidelines or the
signed written briefs approving projects to be awarded funds under SCF."

Two briefing notes approving the revised SCF guidelines are then tabled in
the Legislative Council.™*

20 October

Leader of the Government in the Legislative Council held in contempt and
suspended from the House for the rest of the sitting day for failure to produce
individual project briefs for each project funded under SCF.

22 October

In answers to questions on notice the Office of Local Government indicates
who authorised expenditure for each project under SCF tied grants round.

23 October

Committee hears evidence from Premier's Office staffer that working advice
notes were destroyed which detailed which projects were recommended for
funding.

10 November

The House holds the Leader of the Government in the Legislative Council in
contempt for non-production of documents and orders that electronic copies
of deleted working advice notes to be reconstituted and produced."

25 November

Reconstituted copies of working advice notes are produced to the House.'

(Future inquiry witnesses are questioned on information contained in these
documents.)

22 January

State Archives and Records Authority releases report into the legality of
destroyed documents under the Szaze Records Act 1998.

1 Minutes, NSW Legislative Council, 3 June 2020, p 1013.

12 Minutes, NSW Legislative Council, 4 August 2020, p 1100.

13 Minutes, NSW Legislative Council, 24 September 2020, pp 1393-1395.
14 Minutes, NSW Legislative Council, 24 September 2020, p 1392.

15 Minutes, NSW Legislative Council, 10 November 2020, pp 1553-1555.
16 Minutes, NSW Legislative Council, 16 February 2021, p 1897.
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Chapter 2  Ensuring integrity of NSW Government

grant programs

This chapter explores the principles of good grant administration that ensure accountability and
transparency before considering how these principles are practiced in New South Wales according to the
NSW Government's Best Practice Guide and overseen by the Auditor-General and Independent
Commission Against Corruption.

The need for transparency and accountability

21

2.2

2.3

2.4

2.5

Inquiry stakeholders agreed that all grant programs should be designed and administered
according to basic principles of transparency and accountability. Broadly, this means that
decisions are made according to established, public criteria and documented accordingly.

The Independent Commission Against Corruption (ICAC) noted that generally, public money
should be spent according to the 'three Es' of public sector administration and decision-making
— efficiently, effectively and economically. The Commonwealth Grant Rules and Guidelines has
introduced a fourth concept — that money must be managed ethically - and ICAC noted its
support for ethics being included as a foundational organising principle of grants
administration."”

The public has a reasonable expectation that public money will be spent in a way that is visible
and justifiable. Transparency and accountability in the administration of grant schemes are
expected by the community,'® and are considered critical to maintaining public confidence in
grant schemes and in government."”

While all citizens may expect that public money is managed properly, those who apply for grants
told the committee that they in particular have a reasonable expectation that their applications
will be assessed fairly and promptly as they spend considerable time and resources preparing
them.”

ICAC noted that principles of transparency, accountability and fairness should be observed in
all grant programs as they all involve public money or assets. In addition, there should be a
greater focus on these probity principles for high-risk grant schemes, such as those involving
complicated arrangements, high values, or where the consequences of poor performance are
significant.”

Submission 92, Independent Commission Against Corruption, p 4.
Evidence, Cr Khal Asfour, Mayor, City of Canterbury-Bankstown Council, 21 September 2020, p 26.

Submission 20, NSW Council of Social Service (NCOSS), p 3; Submission 8, Coolamon Shire
Council, p 1.

Submission 38, Richmond Valley Council, p 2.

Submission 92, Independent Commission Against Corruption, p 13.
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Ensuring transparency and accountability in grant programs

2.6

2.7

2.8

2.9

2.10

211

2.12

A number of inquiry participants gave their views on how grant programs should be designed
and administered in order to distribute money transparently and accountably. Generally,
participants agreed that grant programs should contain clear, publicly accessible guidelines and
that decisions should be made according to these guidelines.

Accessible information

One of the most important considerations in ensuring grant programs are transparent and
accountable is that information is freely and publicly available. This means information about
eligibility and how decisions will be made is available to prospective applicants and information
about what decisions were made and why is also publicly available.

According to Mosman Municipal Council, transparent funding allocation requires clear
protocols around how grants are assessed and funds distributed, and that this information is
easily available to applicants. It also means applicants are given meaningful feedback.” Penrith
City Council similarly submitted that guidelines, assessment tools and priorities should always
be available for review during a grant round and that there should always be meaningful
feedback.”

Similarly, the NSW Council of Social Services (NCOSS) viewed that information on eligibility
and application processes, as well as detailed, written feedback for unsuccessful applicants, is
vital.*

According to Cr Nuatali Nelmes, Lord Mayor of City of Newcastle, potential grant applicants
should be notified of all possible available funds and described this as an 'absolute minimum
expectation' for a grant program.”

Grant guidelines

It was a near universal theme in the submissions to the committee that guidelines on how grant
programs will be administered should be clear, detailed and public. This means they should
include clear information about eligibility and how applications will be assessed and be made
available online.

The Hon Peter Hall QC, Chief Commissioner of ICAC, told the committee that principles of
good grant administration should be embedded in the overarching legislation and carried
through to the guidelines which outline how the program is to operate. Mr Hall stated: 'the
legislation should provide the framework that will support and reinforce probity in the process,

in particular in the selection and decision-making process'.% Mr Hall noted that the program

22

23

24

25

26

Submission 12, Mosman Municipal Council, p 3.

Submission 61, Penrith City Council, p 4.

Submission 20, NSW Council of Social Service (NCOSS), pp 1-3.

Evidence, Cr Nuatali Nelmes, Lord Mayor, City of Newcastle, 27 November 2020, p 7.

Evidence, The Hon Peter Hall QC, Chief Commissioner, Independent Commission Against
Corruption, 16 October 2020, p 4.

Report 8 - March 2021



2.13

2.14

2.15

2.16

2.17

2.18
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guidelines should then provide for an open and fair process that complies with probity
principles.”’

NCOSS further stated that it is important that grant programs have clear, public eligibility
criteria so that potential applicants can assess their eligibility and make informed decisions about
whether to apply.”® According to Federation Council, eligibility should also be fair and not
exclude potential applicants arbitrarily.”

Mr Hall agreed that grant guidelines should be detailed and eligibility 'defined with some
precision or specificity'. In his view, this is important not only for those applying for grants, but
for oversight bodies such as the Auditor-General to enable them to review a program's
administration.” Ms Margaret Crawford, Auditor-General, agreed that clear criteria in grant
programs assists the Audit Office in reviewing whether programs have been administered
appropriately.”’

Mr Hall suggested that input into program guidelines and criteria from an external body, such
as the Auditor-General, would likely improve grant programs and help to restore public
confidence in them.”

Administration of grant programs

Grant programs should be designed according to principles of transparency and accountability
and then administered according to these principles. At a broad level, stakeholders generally
agreed this means applications should be assessed and decisions made according to published
guidelines and rules and that clear documentation should record this decision-making.

Local Government NSW submitted that applications should be assessed according to published
guidelines and should consider the merits of the intended project as well as the needs of and
intended benefits to communities. The assessment and ranking process should be thorough,
transparent and subject to probity checks and balances.”

According to Ms Crawford, the Auditor-General, in order to ensure transparency and fairness
in the assessment of grants, grant program objectives and guidelines should not only be clear
but should also be applied consistently.” Ms Crawford told the committee that the Audit Office
expects that agencies have administered grant programs according to the published guidelines
and purpose of that program. This includes complying with eligibility and assessment criteria
set out in the guidelines so that what actually happens reflects what was supposed to happen.”

27

28

29

30

31

32

33

34

35

Evidence, Mr Hall, 16 October 2020, p 8.

Submission 20, NSW Council of Social Service (NCOSS), pp 1-2.

Submission 49, Federation Council, p 6.

Evidence, Mr Hall, 16 October 2020, p 8.

Evidence, Ms Margaret Crawford, Auditor-General of New South Wales, 16 October 2020, p 34.
Evidence, Mr Hall, 16 October 2020, p 10.

Submission 11, Local Government NSW, pp 4-5.

Evidence, Ms Crawford, 16 October 2020, p 33.

Evidence, Ms Crawford, 16 October 2020, p 34.
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2.19

2.20

2.21

2.22

2.23

2.24

Ms Crawford accepted that different grant programs have different administrative
arrangements. She agreed that some programs may need to be rolled out more quickly than
others. In auditing these programs, Ms Crawford said the Audit Office takes into account 'the
proportionate nature of the administrative arrangements ... relative to the intent of the program,
the speed with which it needs to be delivered, etc'.’® However, she stated that documentation

and a clear justification for a decision are fundamentally basic standards.”

In addition, ICAC submitted that grant programs should involve a process for verifying
outcomes to ensure that the funding has been applied to its intended purpose to advance the
public interest. Grant recipients should be required to undergo an acquittal process and this
documentation should be assessed and verified by government agencies.™

Decision-making

Stakeholders noted that the power to determine or approve expenditure of public money
through grants is considerable and care should be taken to ensure decisions are made in
accordance with the program rules and are clearly documented.

Mr Hall, Chief Commissioner of ICAC, characterised the power of a public official to authorise
or direct the use of public money as 'a power of considerable significance'.” Mr Hall agreed that
a record of an approval, signed and dated by the decision-maker, is a fundamental and non-
negotiable element in the allocation of public money through grant programs.*” Ms Crawford
agreed that it is fundamental that each grant scheme has a designated decision-maker.*!

Ms Claudia Migotto, Assistant Auditor-General, Performance Audit, agreed that it is also usually
a reasonably fundamental part of a grants scheme that recommendations are put to a decision-
maker who may then choose to follow the recommendation. She noted that some grant
programs may take a slightly different approach, such as grants to non-government schools,
where the eligibility of a school is set out under legislation and the department applies a funding
formula.”” Ms Migotto agreed that where a funding formula is used, the formula must still be
clear and transparent. In this way, she noted, the funding formula acts as the departmental
recommendation.”’

Documentation

Clear documentation recording all parts of the grant assessment project, especially the final
decision, is critical for transparency and accountability.
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Evidence, Ms Crawford, 16 October 2020, p 35.

Evidence, Ms Crawford, 16 October 2020, pp 34-35.

Submission 92, Independent Commission Against Corruption, p 16.
Evidence, Mr Hall, 16 October 2020, p 3.

Evidence, Mr Hall, 16 October 2020, pp 8-9.

Evidence, Ms Crawford, 16 October 2020, p 38.

Evidence, Ms Claudia Migotto, Assistant Auditor-General, Performance Audit, Audit Office of New
South Wales, 16 October 2020, p 38.

Evidence, Ms Migotto, 16 October 2020, p 38.
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Mr Hall stated that both recommendations put to decision makers made from merit assessments
and the final decision should be supported with reasons to ensure transparency 'from start to
finish'. Mr Hall agreed that it is essential that decisions be recorded and, in particular, he agreed
that a signed and dated record of the decision-maker's approval is fundamental to the process.*

Ms Crawford told the committee that clear documentation recording the reason for a Minister's
decision, whether suppottive of a recommendation or not, is fundamental.® Ms Migotto
confirmed that 'documentation and clear justification is a basic standard that we would be
looking for ..."*

Ms Migotto noted that the approval environment may differ depending on the structure of the
grant.”” Ms Crawford agreed that some programs may be more flexible in the documentation
that is required and noted that administrative arrangements are proportionate and may vary
based on factors such as the intent of the program and how quickly it needs to be delivered.®

Mr Chris Hanger, Deputy Secretary, Public Works Advisory and Regional Development,
Department of Regional NSW agreed that it is best practice that Ministers record decisions and
reasons in writing.”’

Penrith City Council recommendations

Addressing most of the above themes, Penrith City Council made the following
recommendations for grants administration:

o guidelines, assessment tools and priorities should always be available for review during a
grant round

o grant assessment should be well-resourced with appropriately trained grant
administrators. An independent body should be involved in decision-making

. assessment should not solely rely on the quality of the application but rather the merit of
the application. Projects should be prioritised in line with:

- the greatest identified need, evidence-based outcomes, alignment with relevant
statistical data

- those projects which are linked or identified with a strategic planning context and
are endorsed by the relevant peak organisation

- generating participation and improving the liveability of an area

—  partnerships that 'value-add' and generate social and economic return on
investment

. decision-making should be documented, transparent and published

44
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46

47

48

49

Evidence, Mr Hall, 16 October 2020, p 9.
Evidence, Ms Crawford, 16 October 2020, p 34.
Evidence, Ms Migotto, 16 October 2020, pp 34-35.
Evidence, Ms Migotto, 16 October 2020, p 34.
Evidence, Ms Crawford, 16 October 2020, p 35.

Evidence, Mr Chris Hanger, Deputy Secretary, Public Works Advisory and Regional Development,
Department of Regional NSW, 16 October 2020, pp 18-19.
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2.30

2.31

2.32

2.33

2.34

° there should always be a meaningful feedback mechanism

. advisory task forces, constituting independent and industry experts, could be established
to review grant programs and advise government of recommendations for continuous
improvements.”

A number of local councils that appeared at the hearing in September 2020 were asked to
respond to these recommendations. Hornsby Shire Council responded that they generally
support these recommendations.” The Hills Shire Council agreed with most of the
recommendations but neither agreed nor disagreed with the last, noting that government is free
to determine its own expenditure priorities. It also noted that feedback should include details
on why an approval was granted or an application was rejected.”

Input of local Members of Parliament

Inquiry stakeholders indicated that Members of Parliament play a role in requesting funding for
projects in their constituencies.

According to the Hon John Barilaro MP, Deputy Premier, local Members of Parliament are
commonly asked for their input on funding and programs and this is consistent with the role of
an MP to advocate on behalf of their community.” Some councils wrote in support of input
from local members in identifying and advocating for projects in their local government area as
in their view, MPs are elected to represent their communities and understand local needs.™

However, a number of local councils argued that local members should not be the only voice
in considering grant programs and should not be involved in determining or approving projects.
For example, Bathurst Regional Council noted that council liaises with its local members for
additional community feedback but would not support the local member having powers to veto
grant applications.”

Similarly, Narrabri Shire Council submitted that local MPs act as a voice for their communities,
especially for smaller councils who may not be able to compete with other areas. However they
stated that where members suggest projects they should not also be involved in the process of
assessing or determining funding.” Leeton Shire Council accepted that grant programs may
involve some degree of politics but stated that ultimately 'the decision as to whether to fund a
project needs to be very much evidence-based'.”’
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Submission 61, Penrith City Council, p 4.

Answers to questions on notice, Mr Steven Head, General Manager, and Mr Glen Magus, Director
Corporate Support, Hornsby Shire Council, 21 October 2020, p 1.

Answers to questions on notice, Mr Michael Edgar, General Manager, and Mrs Chanda Saba, Chief
Financial Officer, The Hills Shire Council, 22 October 2020, pp 2-3.

Submission 80, The Hon John Barilaro MP, Deputy Premier and Minister for Regional NSW, p 2.

Submission 15, Goulburn Mulwaree Council, p 1; Submission 19, Bland Shire Council, pp 1-2;
Submission 24, Gunnedah Shire Council, p 4.

Submission 7, Bathurst Regional Council, p 2.
Submission 14, Narrabri Shire Council, p 4.
Submission 59, Leeton Shire Council, p 2.
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Ministerial discretion

Ministers often have discretion to approve funding guidelines and successful applications.
Ministers are not obliged to follow the advice and recommendations of public servants in
approving particular projects, but their discretion should be exercised according to program
rules and recorded with reasons.

Stakeholders noted that ministerial discretion should always be exercised consistently with the
stated aims and rules of each grant program,” and programs should be designed so they contain
a clear distinction between administrative and political processes.”

ICAC argued that while ministerial discretionary power may be broad, it is not unfettered. The
Chief Commissioner, Mr Hall, indicated that ICAC acknowledges ministers have legitimate
discretionary powers to include political considerations in decision-making and formulating
policy. However, he stated ICAC does not accept the proposition that ministerial discretion is
not subject to constraint or limitation.”’

When approving grants, Federal Ministers are required to provide written reasons if they
exercise their ministerial discretion and do not follow the recommendation provided by the
public service.” However, New South Wales ministers do not have the same obligation.

ICAC noted that ministers may, in exercising their discretion, prefer particular regions or
electorates in order to pursue political objectives, or create or expand a grant scheme for a
political objective. This in itself is not necessarily corrupt conduct, as long as it is in pursuit of
a legitimate public interest.”

ICAC also noted that 'pork-barrelling' is not necessarily illegal conduct, but is not a desirable
way to administer public money.*”

The exercise of ministerial discretion is constrained by public interest principles not to act for
personal benefit or to breach public trust. These principles are reflected in the NSW Ministerial
Code of Conduct, found in the Independent Commission Against Corruption Regulation 2017, which
states that ministers have a responsibility to maintain public trust and public confidence.”* Mr
Hall stated that 'whatever its source, the principal obligation or requitement is that the exercise
of the power should be for a public interest purpose'.”” Summarising the exercise of ministerial
power according to these principles, he stated:

[Tlhe exetcise of ministerial power, in accordance with the principles that inform the
exercise of public power, must be undertaken honestly and must be exercised properly
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Submission 20, NSW Council of Social Service NCOSS), p 2.
Submission 12, Mosman Municipal Council, p 3.
Evidence, Mr Hall, 16 October 2020, p 3.

Submission 92, Independent Commission Against Corruption, pp 4-5; Australia Government
Department of Finance, Approving a grant: Briefing requirements: What do officials need to document?
<https://www.finance.gov.au/government/commonwealth-grants /approving-grant>

Submission 92, Independent Commission Against Corruption, p 7.
Submission 92, Independent Commission Against Corruption, pp 7-8.
Submission 92, Independent Commission Against Corruption, pp 7-8.
Evidence, Mr Hall, 16 October 2020, p 2.
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2.42

2.43

2.44

2.45

in the public interest and not impropetly for reasons or purposes that are extraneous to
the public interest or to the purpose for which the power exists.

ICAC outlined when the exercise of ministerial discretion may constitute corrupt conduct. In
particular, it noted that breach of public trust by a public official, if sufficiently serious, may
constitute corrupt conduct under the Independent Commission Against Corruption Act 1988 or
'misconduct in public office' (a common law offence).”’” Breach of public trust may arise from
'any action by a politician that causes a public servant to do or say something that is dishonest
or contrary to the stated terms and conditions of a grants program'. If serious enough, breach
of public trust may amount to corruption.”

ICAC also submitted that the following situations could give rise to a serious breach of public
trust in the administration of grant programs, depending on the specific circumstances:

o designing eligibility and selection criteria to favour a particular applicant at the expense of
the public interest

o intentionally misapplying nominated selection criteria, or directing a public servant to do
SO

. encouraging a public official to create false or incomplete records or to conceal the
involvement of an elected official, or any other wilful suppression of grants scheme
information

. directing or urging a public servant to make a decision preferred by the Minister if the
Minister is not the appointed decision-maker

o deliberately failing to act on a reasonable suspicion of fraud, misappropriation or misuse
of grant funds

. any action that leads to an unsuccessful applicant receiving false information about why
it was unsuccessful.”

Mr Hall stated that ministerial discretion may not be exercised to 'negate or rewrite the terms
and/or the operation' of an established grants scheme.”” If a grant program is designed so that
proposed projects are assessed according to specified eligibility and selection criteria, a minister
may not permissibly approve grants that do not meet the required criteria.”" Similatly, ministerial
intervention 'to skew or alter a result that has gone through a prescribed selection process', if it
is done to enhance the prospects of electoral success, may be an illegitimate use of power.”

In this context, Mr Hall said that "pork-barrelling' may constitute corrupt conduct where a
minister overrides an established grant program decision-making process to gain an electoral
advantage. He stated (emphasis added):
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Evidence, Mr Hall, 16 October 2020, p 2.

Submission 92, Independent Commission Against Corruption, p 8.
Submission 92, Independent Commission Against Corruption, p 10.
Submission 92, Independent Commission Against Corruption, p 9.
Evidence, Mr Hall, 16 October 2020, p 3.

Submission 92, Independent Commission Against Corruption, p 10.
Evidence, Mr Hall, 16 October 2020, p 4.
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Whilst every case necessatily turns on its own factual circumstances, if a minister
intervenes and overrides a government grant program ot scheme, including in particular
in relation to the decision-making processes by which successful applicants are
determined, and intentionally does so for the purposes of possible electoral
advantage, such intervention could constitute corrupt conduct under the provisions of
the Independent Commission Against Corruption Act 1988.73

Mr Hall said that in order for such an exercise of ministerial discretion to amount to misconduct
in public office, the power or discretion must have been 'intentionally exercised for an improper
or illegitimate purpose' and a 'but for' test of causation would apply.” Exercising the power to
obtain an unfair electoral advantage, may, in itself, satisfy the 'but for' purpose test but it would
depend on the circumstances.”

Committee comment

2.47

2.48

2.49

2.50

Government grant programs should always be designed and administered according to
principles of transparency and accountability and to benefit the public interest. While these
principles are important in any government process, they are particularly important when public
money is being spent. The public has a reasonable expectation that grant programs will be
designed and administered fairly and appropriately. This is important for public confidence in
government and its processes. The principles of transparency and accountability are particularly
important in the design and administration of grant programs, which can blur the lines between
government administration and politics.

Fundamental to ensuring transparency and accountability is accessible information. At a
minimum, all potential applicants should be informed about upcoming potential funding
opportunities and have access to enough information about key aspects of the grant such as
eligibility and grant objectives. Information should also be accessible to the general public as all
citizens have an interest in ensuring public money is spent appropriately. Information should
continue to be accessible and timely throughout the application process and details of successful
applicants, as well as details of overall funding allocations, should also be made publicly
available. Details of unsuccessful applicants must be made available to oversight bodies,
including the Parliament of NSW, on request.

Transparency and accountability should be built into the design of grant programs. This means
programs should contain adequate assessment processes to ensure that the often limited funding
available is sent where it will provide most value to the community. Programs should be
designed so they contain clear delineation between administrative and political processes, set
out a clear decision-making process and require documentation.

Program objectives, eligibility and rules should be clear and detailed and published prior to
applications closing. Publishing grant guidelines is particularly important for promoting
transparency and assists agencies such as the Audit Office to review the administration of grant
programs. The committee notes the suggestion of the Independent Commission Against
Corruption that input into grant guidelines from an external body, such as the Auditor-General,
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Evidence, Mr Hall, 16 October 2020, p 2.
Evidence, Mr Hall, 16 October 2020, p 3.
Evidence, Mr Hall, 16 October 2020, p 3.

Report 8 - March 2021 15



LEGISLATIVE COUNCIL

Integrity, efficacy and value for money of NSW Government grant programs

would help to ensure guidelines are clear and detailed enough to ensure public confidence in
the administration of grant programs.

2.51 Probity principles should be built into the design of grant programs and programs must then be
administered according to these principles. This means applications should be assessed
according to the stated aims and rules of the program and decisions documented throughout
the process. Guidelines should also be applied consistently and recipients should be required to
report on the progress of the funds and delivery of funded projects.

2.52 While local members may have valuable local knowledge, their role in a grant program should
be clearly defined. Local members from all political parties should have equal access to suggest
projects to ensure people in non-government electorates do not unfairly miss out. If local
members are to have a decision-making role in a grant program, it should be cleatly outlined in
the guidelines.

2.53 The power to make decisions regarding the allocation of public money is a considerable one.
All grant programs must have a designated decision-maker. Documentation recording decisions
is a minimum requirement of every grant program, regardless of its size or objectives. It is proper
practice that potential projects are assessed on their merits and an assessment of each potential
project, with reasons, is then put in front of a decision-maker. Further, clear documentation
recording a minister or delegated decision-maker's decision that is signed and dated, is
fundamental.

2.54 Ministerial discretion in the administration of grant programs should be carefully managed.
Ministerial discretion must be exercised according to the rules and guidelines of each program
and is not unfettered. Where a particular program allows for a minister to vary, ignore or
substitute a recommendation, this discretion should be exercised with caution and always be
supported by recorded reasons.

2.55 The committee notes and adopts the evidence of the Independent Commission Against
Corruption that ministers are subject to public interest principles under the Ministerial Code of
Conduct and Independent Commission Against Corruption Act 1988 and must always exercise their
power for a public interest purpose. A serious breach of public trust may constitute an offence
under the Act or common law and, if serious enough, may constitute corruption.

2.56 In particular, the committee notes the position of ICAC that ministerial discretion may not be
exercised to negate or rewrite the terms of an established grant scheme or to alter a result that
has gone through an appropriate selection process. The committee agrees with ICAC that pork-
barrelling may constitute corrupt conduct, if a minister has inappropriately intervened in an
established decision-making process under a grants program in order to seek an electoral
advantage.

Design, administration and oversight of NSW Government grant programs

2.57 NSW Government grant programs are overseen by their own departments or agencies under
guidance set out in a best practice guide. In addition, the Auditor-General of NSW and the
Independent Commission Against Corruption may investigate grant programs or particular
aspects of grant programs according to relevant legislation and general principles of proper
grants administration and good governance.
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The Department of Premier and Cabinet and the Department of Regional NSW asserted that
they have processes in place to ensure grant programs are administered transparently and
represent value for money. The Department of Regional NSW stated that, while application and
assessment processes vary between the different programs, the Department has a number of
processes for managing grant programs, including:

o independent probity advice at design, implementation and acquittal stages
o publishing grant guidelines and assessment criteria
. conducting regular internal audits and reviews

o providing application support and feedback to applicants

. evaluating program processes and outcomes against NSW Treasury guidelines.”

The Department of Regional NSW further informed that each program has assessment
methodologies and assurance processes in place, according to the type and size of the program,
and that it regularly engages qualified experts to advise on the suitability and viability of
projects.”’

The Hon John Barilaro MP, Deputy Premier and Minister for Regional New South Wales,
Industry and Trade, stated that for all of the grants he is the decision-maker for there is always
a departmental or agency brief with recommendations signed by him.” Additionally, he stated
that processes in the Department of Regional NSW include a probity officer and probity audit
at the end of each program.”

NSW Government Best Practice Guide

The Department of Premier and Cabinet's 'Good Practice Guide to Grants Administration'
(hereafter 'the Guide') and circular C2010-16 'Good Practice Grants Administration' (hereafter
'the Circular') provide guidance to government agencies on the design and administration of
grant programs. The Guide was last updated in 2010 following a performance audit conducted
by the Audit Office in 2009.* As is noted below, neither document is legally binding or
mandatory.

The Circular contains general advice to departments to consider consolidating grant program
administration and to review grant programs and processes in light of the Auditor-General's
2009 performance review. The Guide contains advice on different stages of grants programs,
from the plan and design stage, through administration and then evaluation.”
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Submission 73, Department of Regional NSW, p 1.
Submission 73, Department of Regional NSW, pp 1-2.

Evidence, The Hon John Barilaro MP, Deputy Premier and Minister for Regional New South Wales,
Industry and Trade, 8 February 2021, p 4.

Evidence, Mr Barilaro, 8 February 2021, p 5.
Evidence, Ms Crawford, 16 October 2020, p 33.
Submission 92, Independent Commission Against Corruption, pp 2-3.
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2.63

2.64

2.65

2.66

2.67

2.68

The Guide sets out what grant program guidelines should contain and states that applications
must be assessed according to criteria which should be published.”” Under the Guide, an
'assessment process should be as transparent as possible' and include a recommendation stage
and a decision-making stage, as well as formal conflict of interest statements by anyone involved
in assessment.*’ The Guide recommends departments publish online a calendar of expected
funding for the next 12 months as well as decision-making criteria and reasons for decisions.
The Guide also sets out the standard steps to undertake in administering a grant program,
including establishing a grants advisory committee, assessing applications (and documenting
reasons), making recommendations to the department, and final approval by a minister or
delegated officer.*

ICAC submitted that the Good Practice Guide does not provide much guidance on the
appropriate role of ministers and members of Parliament in the grant process, including whether
and how political objectives may impact the grant process. It noted, however, that the Guide
appears to suggest that ministers may not depart from pre-determined selection criteria.”

ICAC further noted that the Commonwealth Department of Finance has more comprehensive
guidelines for administering federal grant programs. The Commonwealth guidelines apply to
grants administration by government departments and ministers and include mandatory
requirements for ministers, including requirements that a minister must not approve a grant
without written advice on its merits from officials, or without making reasonable enquiries that
the expenditure would be a proper use of money. If a minister approves a grant contrary to a
recommendation made to them, they must report it to the Finance Minister. Ministers must also
record, in writing, the basis for their approval.*

ICAC noted that the New South Wales Guide provides guidance only, with compliance
monitored largely by each government cluster or agency. While ICAC stated it had not fully
assessed compliance with the Guide, it observed that 'based on the complaints it receives,
compliance across the public sector could be improved".”’

Ms Margaret Crawford, Auditor-General, also pointed the committee to the Commonwealth
guide which she described as 'really quite a comprehensive and practical guide'.* Ms Crawford
noted that the Commonwealth guidance is 'more detailed and is very, very clear on roles and
responsibilities of ministers and departments'. In comparison, Ms Crawford said the New South
Wales Guide does not contain as much detail and agreed it could be updated.”

Mr Tim Hurst, Deputy Secretary, Local Government, Planning and Policy, Department of
Planning, Industry and Environment, described the Guide as 'non-binding guidance' for
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Department of Premier and Cabinet, Good Practice Guide to Grants Administration, pp 8-10 and 12.
https://www.dpc.nsw.gov.au/assets/memos-circulars/Good-Practice-Guide-Nov-2010-

Revision.pdf.
Department of Premier and Cabinet, Good Practice Guide to Grants Administration, p 3.

Department of Premier and Cabinet, Good Practice Guide to Grants Administration, pp 12-13.
Submission 92, Independent Commission Against Corruption, p 3.

Submission 92, Independent Commission Against Corruption, p 4.

Submission 92, Independent Commission Against Corruption, p 3.

Evidence, Ms Crawford, 16 October 2020, p 42.

Evidence, Ms Crawford, 16 October 2020, p 43.
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designing grant programs and stressed his belief in the importance of flexibility in the way
programs are structured and administered.”

Mr Chris Hanger, Deputy Secretary, Public Works Advisory and Regional Development,
Department of Regional NSW, however, said that the Department of Regional NSW takes the
Guide into account, as well as a Treasury circular around program evaluation, when designing
its grant programs.”

ICAC also noted that some aspects of the Guide appear to be outdated and some hyperlinks no
longer work.” The Hon Peter Hall QC, Chief Commissioner, stated that the Guide and related
Circular 'address the headline issues' but recommended they be reviewed and 'brought up to

what is now regarded as best practice'.93

ICAC recommended the Good Practice Guide be revised to address the following:

. obligations to act ethically and in accordance with general probity principles such as
transparency, accountability and fairness

. the proper role of ministers, other elected officials and their staff in the grants process

. better practice from other jurisdictions, such as the Commonwealth Grants Rules and
Guidelines

o the key finding and recommendations from ICAC's Operation Tarlo™

. mandatory requirements such as elements that grants must be transparent, use formal

funding agreements with standard terms and conditions and include independent audits
for large or complex grants

. the need for a single online directory of available grant schemes, including their terms and
conditions.”

Cr Linda Scott, President of Local Government NSW, was asked to comment on ICAC's
suggested changes to the Good Practice Guide. Cr Scott advised that Local Government NSW
supported all the suggested recommendations but said that, in regards to mandatory
requirements for grants administration, local councils are already subject to stringent compliance
and reporting requirements and any additional requirements should consider what additional
burden this would place on councils.”
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Evidence, Mr Tim Hurst, Deputy Secretary, Local Government, Planning and Policy, Department of
Planning, Industry and Environment, 21 September 2020, p 53.

Evidence, Mr Hanger, 16 October 2020, p 18.
Submission 92, Independent Commission Against Corruption, p 3.
Evidence, Mr Hall, 16 October 2020, p 9.

Key finding and recommendations of this investigation into the conduct of a principal officer of two
non-government organisations and others are summarised in Submission 92, Independent
Commission Against Corruption, pp 5-7.

Submission 92, Independent Commission Against Corruption, p 17.

Answers to questions on notice, Cr Linda Scott, President, Local Government NSW, 13 October
2020, pp 2-3.
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Local council and other stakeholder views

Inquiry participants provided differing views regarding whether grant programs are
appropriately managed in New South Wales with transparency and accountability. A number of
local councils provided submissions in support of the way grants are managed and determined,
though many had recommendations for improvement (discussed further in chapter 5).

Some councils noted they were satisfied with the current measures in place to ensure integrity
of grant schemes and public confidence in them.” For example, some suggested that their
experience with both successful and unsuccessful applications indicate there is a level playing
field and fair assessment of applications.”

Mr John Gordon, City Presentation Manager at Penrith City Council, described the way grant
programs are administered as an 'umpire's decision":

We are comfortable that we are in a competitive environment and when demand
exceeds supply, there will obviously be times when all organisations are disappointed
with outcomes. We are of the view that the objectives and outcomes of the grants are
generally cleatly articulated in the grant documents, and we take the umpire's decision
on board and move on to the next round.”

Others, however, stated that in their experience NSW Government grants have not been
administered transparently. City of Newcastle suggested local members had too much influence
over grant funding and that it had been cut out of the process as its local government area did
not fall within a Coalition state electorate. Cr Nuatali Nelmes, Lord Mayor, stated she felt the
council did not have equal access to state grant programs as their local State members tend to
be opposition members.'"

Other councils submitted concerns about lack of transparency in grant decisions and lack of
information on funding allocations. In its submission, Lismore City Council, noted it 'has
experienced a significant lack of transparency regarding the assessment and outcome advice of
applications lodged over the past two years'.'”! Similarly, Federation Council stated it has heard
numerous complaints from local groups about a lack of communication from relevant
government agencies when applications are unsuccessful and indicated that this has caused local
groups to lose confidence in the grants process.'””

NCOSS noted that, generally, information on NSW Government grant programs is not widely
accessible and not presented in the spirit of the Government Information (Public Access) Act 2009. It
also argued that current reporting on grants is inconsistent and information available on the
overall level of expenditure varies across programs. NCOSS recommended the publication of a
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Submission 4, Mid-Western Regional Council, p 2; Submission 24, Gunnedah Shire Council, p 4.
Submission 14, Narrabri Shire Council, pp 2-3; Submission 30, Cabonne Council, p 1.

Evidence, Mt John Gordon, City Presentation Manager, Penrith City Council, 21 September 2020, p
30.

Evidence, Cr Nelmes, 27 November 2020, p 6.
Submission 28, Lismore City Council, p 2.
Submission 49, Federation Council, pp 6-7.
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consistent set of financial accounts to allow for greater public scrutiny and analysis of
expenditure.'”

Concerns that NSW Government grant programs lack transparency were echoed by members
of the public who submitted to the inquiry. These stakeholders noted that it is very hard to find
funding allocations in each local government area,'™ and gave examples of how information
was not made available after multiple requests for information and requests under the Government
Information (Public Access) Act 2009."> Nambucca Valley Youth Services Centre, for example,
advised they had experienced a lack of communication regarding their application for the
Stronger Country Communities Fund and that there was very little information available about
successful projects under the fund generally."”

Lake Macquarie City Council suggested that information on NSW Government grant programs
be made available in a format similar to the Australian Government's Grant Connect website.
Lake Macquarie explained that Grant Connect is a centralised and comprehensive database of
current and future grant programs that publishes high-level information on the awarding of
grants.'”’

Public concerns with the administration of NSW Government grant programs are also
demonstrated in complaints made by members of the public to ICAC. ICAC noted it had
received complaints regarding:

o grants awarded with inadequate applications or community consultation
. pork-barrelling
o grants not awarded on the basis of merit

° unclear or opaque reporting on successful grant recipients.108

Oversight of government grants

As discussed in chapter 1, the Audit Office and Independent Commission Against Corruption
play important roles in the oversight of NSW Government grants.

The Audit Office

The Audit Office has conducted five performance audits over the past seven years examining
particular grants administration processes in detail, including regional assistance projects, grants
to non-government schools, government assistance to industry, regional road funding and the
ClubGRANTS scheme.'”
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Submission 20, NSW Council of Social Service INCOSS), p 2.
Submission 5, Halls Accounting Pty Ltd, p 1.

Submission 2, Ms Cathy Merchant, pp 1-7.

Submission 62, Nambucca Valley Youth Services Centre, pp 1-2.
Submission 93, Lake Macquarie City Council, p 2.

Submission 92, Independent Commission Against Corruption, p 5.
Evidence, Ms Crawford, 16 October 2020, p 33.
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The Auditor-General, Ms Crawford, indicated that these performance audits have identified
some consistent gaps in monitoring whether funds were achieving their intended goals and had
demonstrated the importance of agencies keeping accurate records, maintaining transparency
and reporting publicly.'’ In particular, these audits had found problems with inadequate
documentation, with Ms Crawford noting:

[I]n fact nearly all of our audits of grant programs have made reference to absence of
documentation, especially documentation being very specific as to the reason for the
decision, or especially if a recommendation is overturned.!!

Financial audits examine the financial statements of all State government agencies, including
entities which manage grant programs such as local government. The aim of a financial audit is
to account for funding provided for grants — to examine how the money is spent. A financial
audit is limited to examining whether a grant transaction took place and whether it was
accurately recorded.'” Mr Scott Stanton, Acting Deputy Auditor-General, Audit Office of New
South Wales, stated that the focus of a financial audit is 'on assurance that the financial statement
as a whole is accurate', rather than examining an individual grant program, which may be
covered in a performance audit.'”

Performance audits examine whether a program was administered according to relevant
guidelines and legislation. Ms Margaret Crawford, Auditor-General, outlined that a performance
audit related to a grant program would examine how an agency has administered a program
according to the legislative framework and intended outcomes of the program.'* This includes
an examination of how administrative arrangements were set up, as well as considering
'proportionate arrangements that cleatly go to the intent of the program and then, having

established that, how well did the agency actually carry out that intent'.'”

Ms Migotto, who is in charge of performance audits, explained that the Audit Office is limited
in the evidence it receives and its powers. It relies on information provided by government
agencies to conduct its performance audits, which may include documentation and interviews
with staff.''® She informed that performance audits begin with an information request and if
there are obvious gaps in the information provided, such as in documentation around decision-
making, the Audit Office will 'seek to further understand why those gaps exist'. The Audit Office
has never been provided with evidence such as text messages.'"”

ICAC noted that the Audit Office does not have 'follow the dollat' powers. This means it cannot
audit the use of taxpayers' money once it passes into the hands of a non-government entity.""*
Ms Crawford agreed that the powers of the Audit Office are limited as it does not have these
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Evidence, Ms Crawford, 16 October 2020, p 33.
Evidence, Ms Crawford, 16 October 2020, pp 38-39.

Evidence, Mr Scott Stanton, Acting Deputy Auditor-General, Audit Office of New South Wales, 16
October 2020, p 34.

Evidence, Mr Stanton, 16 October 2020, p 34.
Evidence, Ms Crawford, 16 October 2020, p 34.
Evidence, Ms Crawford, 16 October 2020, p 35.
Evidence, Ms Migotto, 16 October 2020, p 41.
Evidence, Ms Migotto, 16 October 2020, p 41.

Submission 92, Independent Commission Against Corruption, p 17.

22

Report 8 - March 2021



2.89

2.90

PUBLIC ACCOUNTABILITY COMMITTEE

powers and noted the New South Wales Audit Office is 'at odds with other audit offices around
Australia and New Zealand in not having that mandate'."” ICAC submitted that it supports the
creation of 'follow the dollar' powers for the Audit Office.'” Cr Scott, from Local Government
NSW also supported this suggestion, but noted that local councils are already subject to
stringent compliance and reporting requirements.'”'

The Independent Commission Against Corruption

ICAC noted that, at the time it provided its submission to the inquiry in August 2020, it had not
made any findings of corrupt conduct in relation to grant schemes. While it suggested this may
indicate that most grant schemes are administered with a sufficient degree of probity, it noted
that it receives numerous complaints about grants and may not investigate small amounts of
funds as it must prioritise investigating serious or systemic corrupt conduct.'*

ICAC had recently informed the committee during another inquiry that it is chronically
underfunded and its independence is threatened by a budget process which is determined by
the NSW Government.'* Despite this, the Hon Peter Hall QC, Chief Commissioner of ICAC,
assured the committee that it 'will do what is necessary to ensure integrity in funding, particularly
in relation to program grants' and will investigate alleged or suspected misconduct in relation to
grants.'

Committee comment

291

2.92

Following evidence to this inquiry, the committee is of the view that there are no binding and
effective systems in place to ensure transparency and accountability in NSW Government grant
programs. The NSW Government sought to assure the committee it has robust processes in
place, but provided very little detail about what these processes are, how they operate and how
they are enforced. The committee is therefore of the view that the NSW Government does not
have adequate processes in place to ensure the integrity of grant programs. This has allowed
grant programs to be misused for political ends (see discussion of the Stronger Communities
Fund in chapters 3 and 4).

The Good Practice Guide to Grants Administration provides some guidance to departments
but lacks detail and is outdated. It is guidance only and does not appear to be enforced or
enforceable. It is not clear to the committee if there are even any administrative attempts to
have various agencies comply with the Guide, there was certainly no evidence in the materials
before this committee that any attempts were made in any of the grant programs currently under
review. Further , there is clearly no monitoring of compliance by the Department of Premier
and Cabinet or any other government agency.
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Evidence, Ms Crawford, 16 October 2020, pp 40-41.

Submission 92, Independent Commission Against Corruption, p 17.
Answers to questions on notice, Cr Scott, 12 October 2020, pp 2-3.
Submission 92, Independent Commission Against Corruption, p 1.

Public Accountability Committee, Budget process for independent oversight bodies and the Parliament of New
South Wales: First report, March 2020, pp 13-15; 28-30; 34-37.

Evidence, Mr Hall, 16 October 2020, p 4.
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The committee notes that the Good Practice Guide to Grants Administration has not been
updated since 2010, the entire time that the Liberals and Nationals have been in government.
This is despite significant Audit Office reports during that time that are relevant, including most
recently into the Federal sports rorts scandal released in January 2020. Indeed the last update 10
years ago was in the wake of a relevant Audit Office report, and sought to implement those
recommendations.

It is time the Guide was reviewed and updated to align with current best practice and to
prescribe minimum key requirements. It should also be updated to include guidelines around
the input and decision-making by members of parliament and ministers. The revised Guide
should be codified in legislation or regulation so that its requirements are mandatory and
enforceable.

Recommendation 1

That the NSW Government review and update the Good Practice Guide to Grants
Administration and related circular to ensure it aligns with current best practice including:

e minimum requirements including publication of guidelines, clear chains of authority and
decision-making and adequate record keeping

e guidelines around the role of members of parliament and discretion of ministers and
other decision-makers.
Recommendation 2

That the NSW Government ensure that key requirements of the Good Practice Guide to
Grants Administration are enforceable.

2.95

The committee is concerned that stakeholders have experienced difficulties in accessing
information about particular grant schemes and that there is very little information available on
NSW Government grant programs generally. To increase transparency and accountability, clear
and detailed information on grant programs, such as grant guidelines and details about funding
allocations, should be made publicly available and easily accessible. The committee calls on the
NSW Government to commit to the proactive public release of information as set out in the
Government Information (Public Access) Act 2009. We therefore recommend that detailed
information about all grant programs is published online prior to applications opening and that
the NSW Government investigate the use of a central website or platform for the publication
of this information.

Recommendation 3

That the NSW Government create and maintain a central website, similar to the Australian
Government's Grant Connect website for:

e all grant application information, including guidelines, objectives and eligibility

e an annual calendar with open and closing dates along with projected times of project
announcements.
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The Audit Office plays an invaluable role in monitoring the integrity of government grant
programs but its remit, powers and resources are limited. Performance audits are limited to an
examination of whether a program was administered according to relevant guidelines and
legislation. The Audit Office does not examine whether the guidelines of a program are adequate
or whether the program was designed to ensure it would be administered properly. The Audit
Office's program of performance audits is also limited by its limited resources and mandate.
The committee believes there is scope for the Audit Office to undertake more systematic review
of government grant programs and to widen the remit of audits to consider the design of
programs, rather than just their administration.

Further, the Audit Office relies on information voluntarily provided by government agencies
but does not receive evidence from newer digital communication platforms such as texts or
mobile phone applications. Based on the evidence received it is clear that the Audit Office is
under-resourced and, unlike its counterparts in Australia and New Zealand, does not have
'follow the dollat’ powers to pursue government funds dispersed to third party providers.

Recommendation 4

That the NSW Government:

e increase the powers and remit of the Auditor-General of New South Wales to include
'follow the dollat' powers, consistent with other Australian State and Territory
jurisdictions

e cnable the Auditor-General of New South Wales to conduct more regular performance
audits on the design and guidelines of government grant programs.

2.98

The Independent Commission Against Corruption is fundamental in ensuring the government
acts in accordance with the Independent Commission Against Corruption Act 1988. However, its remit
is similarly narrow and resources similarly stretched. This committee reiterates comments made
in its two reports for the inquiry into the budget process for independent oversight bodies and
the Parliament of New South Wales regarding genuinely independent funding of the
Independent Commission Against Corruption.
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Chapter 3  The Stronger Communities Fund

Background to the Stronger Communities Fund is provided in Chapter 1. This chapter along with chapter
4 explore the Stronger Communities Fund tied grants round in which $252 million was allocated for
various projects from the end of June 2018. This chapter examines allegations of pork-barreling as well
as the largest and most controversial grant made under the ties grants round — a grant of $90 million to
Hornsby Shire Council. It then explores the changes to the fund guidelines to modify the parameters by
which councils were eligible for funding.

The next chapter will consider the process by which potential projects were identified, assessed and
allocated. This includes an examination of the involvement of ministerial offices, including record-
keeping in the Office of the Premier. Chapter 4 will also outline conflicting evidence received about who
approved $252 million of projects and will consider the views of the Independent Commission Against
Corruption and Auditor-General on the design and administration of the fund.

The tied grants round

3.1 As discussed in chapter 1, the Stronger Communities Fund was delivered in two separate
tranches of funding: a first round and a second round, known as the 'tied grants round'.

3.2 The guidelines were revised for the tied grants round to broaden the scope of councils that were
eligible for funding. Grants were made to a number of local councils that were the subject of a
merger proposal following the NSW Government's council amalgamation process in 2016, but
did not actually merge. This was different from the first round, where funds were directed to
merged councils only. The tied grants round was the focus of the committee's examination of
the Stronger Communities Fund.

Pork-barrelling concerns

3.3 In May 2020, media reports raised concerns that the Stronger Communities Fund had been used
to gain an advantage in the 2019 state election, a practice known as 'pork-barrelling'. Specifically,
concerns were raised that a large amount of money in the tied grants round had been allocated
to local councils that were not the intended recipients of the fund and that a significant
proportion of the $252 million allocated in the round had been given to local councils in
Coalition or marginal state electorates.'”

34 Local councils that had merged but did not receive funding under the tied grants round echoed
these concerns. City of Canterbury-Bankstown Council claimed that almost all the funds in the
tied grants round were distributed to local councils in Coalition-held state electorates, with only
$5 million allocated to local councils in Opposition seats.'” Cr Asfour, Mayor, estimated that if
the funds had been allocated on a per capita basis, Canterbury-Bankstown Council would have
received around $35 to $40 million.'*’

125 News, 9News, 18 May 2020, 6.00 pm.
126 Submission 17, City of Canterbury-Bankstown Council, pp 1-2; 5-6.
127 Evidence, Cr Khal Asfour, Mayor, City of Canterbury-Bankstown Council, 21 September 2020, p 21.
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Cr Asfour said he was particularly concerned that Canterbury-Bankstown Council did not
receive funds as he had written to then Minister for Local Government in June 2018, around
the time the guidelines were being revised, to ask for additional funding, and was not told about
the tied grants round."

Cr Asfour summarised his frustration with the Stronger Communities Fund process, stating it
lacked transparency, integrity and equity:

To be excluded and not even told about it goes to the very heart of the decision-making
of the government, where they splash around cash — 95 per cent of which goes to Liberal
and Nationals-held electorates. It totally throws out of the window principles of
transparency, integrity and equity ...1%

Cr Darcy Byrne, Mayor of Inner West Council, stated that $241 million of a total $252 million
available in the round was allocated to local councils in Coalition-held seats, which represents
95 per cent of the funding available. According to his calculations, 87 per cent of projects funded
under the tied grants round were located within Coalition-held electorates — a total of 208 of
238 projects.”’

Cr Byrne argued that 50 per cent of the funding distributed in the tied grants round was provided
to local councils that did not merge and estimated that if the tied grants round had been allocated
on a per capita basis, Inner West Council would have received around $24 million.""!

Cr Byrne also noted that a number of significant grants under the round had been made just
prior to the government entering caretaker period before the 2019 election. These include grants
totalling around $4 million and $1 million to local councils in the marginal state electorates of
Murray and Coogee.'”

Mr Tony Harris, Former NSW Auditor-General told the committee that during his 50 years in
the public service he had not witnessed a program 'as purely politically administered as this'."”
He stated further: 'if the same standards that existed today were those that existed when Ros
Kelly resigned because she provided no indication of how she made her decisions, then the

Premier would resign'."**

In a press conference on 26 November 2020 the Premier, the Hon Gladys Berejiklian MP,
suggested that the NSW Government had engaged in pork-barrelling in the design and
administration of the tied grants round but argued that the practice was 'not illegal' and that it
was a common practice in politics.'”
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Evidence, Cr Asfour, 21 September 2020, pp 14; 16.

Evidence, Cr Asfour, 21 September 2020, p 14.

Submission 82, Cr Darcy Byrne, Mayor of Inner West Council, p 1.

Evidence, Cr Darcy Byrne, Mayor, Inner West Council, 21 September 2020, pp 16-17.
Submission 82, Cr Darcy Byrne, Mayor of Inner West Council, p 2.

Evidence, Mr Tony Harris, Former Auditor-General of NSW, 9 December 2020, p 60.
Evidence, Mr Harris, 9 December 2020, p 62.

Lucy Cormack and Alexandra Smith, 'Premier says pork barrelling "not illegal" as she defends council
grants program', Sydney Morning Herald, 26 November 2020; The 7.30 Report, ABC, 26 November 2020.
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The Premier also said:

Governments in all positions make commitments to the community in order to curry
favour. I think that is part of the political process whether we like it or not

The term pork-barrelling is common parlance ... it is not something that I know that
the community is comfortable with and if that is the accusation made on this occasion
... well then I am happy to accept that commentary.!3

The Premier said many of the projects that received funding were in non-government held seats,
'but if the accusation is that the government favoured certain areas, well that is an accusation

we will wear'.!’

In evidence to Portfolio Committee No. 1 as part of a Budget Estimates 2020-21 hearing in
March 2021, the Premier stated that pork-barrelling should not be normal practice but that
'governments should be always responding to where the need is'. When asked whether she stood
by comments that pork-barrelling is an accusation the NSW Government would wear, the
Premier stated that governments must spend money where it is required and argued that all
political parties make election commitments to local communities:

In the context of those comments I made, I accept that it is not in the public interest to
have any suggestion that governments do not put dollars where they are required. But
to suggest that political parties do not make commitments to the electorate is not being
honest with the community, and that was the comment I was making. It is not
something that I think the public stomachs or should be the modus operandi, but from
time to time do political parties make election commitments? Do political parties make
commitments to vatious communities? Unfortunately, that is part and parcel ...'138

The Deputy Premier, the Hon John Barilaro MP also commented on accusations of pork-
barrelling, describing pork-barrelling as an election commitment and part of the democratic
process of elections:

What we call pork-barrelling is investment. In one way, when you think about it, at
every single election that every party goes to we make commitments. You want to call
that pork-barrelling, you want to call that buying votes, that it what the elections are for.
It is the democratic process, something I am very proud of.!?

However, the Stronger Communities Fund tied grants round was not an election commitment.
In fact, as will be discussed, the NSW Government did not publish any details about the fund
including that $252 million was available for local communities.
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Lucy Cormack and Alexandra Smith, Premier says pork barrelling "not illegal" as she defends council
grants program', Sydney Morning Herald, 26 November 2020.

The 7.30 Report, ABC, 26 November 2020.

Evidence, Portfolio Committee No. 1 — Premier and Finance, Budget Estimates 2020-2021, The Hon
Gladys Berejiklian MP, Premier, 4 March 2021 (uncorrected transcript), p 12.

Evidence, The Hon John Barilaro MP, Deputy Premier and Minister for Regional New South Wales,
Industry and Trade, 8 February 2021, p 4.
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The committee received evidence that particular grants made under the Stronger Communities
Fund appeared to be politically motivated and lacked transparency.

While the most controversial was a grant to Hornsby Shire Council, concerns were also raised
about grants for projects in the Snowy Valleys and Central Coast Councils.

Hornsby Shire Council grant

The largest grant made under the tied grants round was $90 million provided to Hornsby Shire
Council. The grant consisted of $50 million to rehabilitate a former quarry at Hornsby Park and
$40 million for the Westleigh recreation area.'"

Stakeholders raised concerns about the lack of any application process for the grant and the
speed with which the grant was made, as well as the propriety of awarding such a large amount
of money - the highest to any local council under the program - to a council that was not
originally eligible for the program.'*!

Application process

The committee received evidence that there was no real application process for the grant made
to Hornsby Shire Council and funds were provided extremely quickly, within three days of
council being informed there were potential funds available. The key dates have been set out in
the table below.

Table 2  Key dates related to the Hornsby Shire Council grant

27 June 2018 Revised guidelines approved.

27 June 2018 Hornsby Shire Council contacted by the Office of Local
Government regarding $90 million grant.

28 June 2018 Hornsby Shire Council received relevant paperwork from the Office
of Local Government, including a document entitled 'application
form' and the revised guidelines.

30 June 2018 Payment of $90 million was made to Hornsby Shire Council.

Hornsby Shire Council was first notified that funds were available under the tied grants round
on 27 June 2018. This was the same day the revised guidelines (discussed in detail later in the
chapter) were approved by the relevant Ministers and the same day the Office of Local
Government was advised by the Premier's Office to make the payments to Hornsby Council.'**
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Evidence, Mr Steven Head, General Manager, Hornsby Shire Council, 21 September 2020, p 33.

Submission 17, City of Canterbury-Bankstown Council, pp 1-2; Submission 82, Cr Darcy Byrne,
Mayor of Inner West Council, pp 2-4.

Evidence, Mr Tim Hurst, Deputy Secretary, Local Government, Planning and Policy, Department of
Planning, Industry and Environment, 21 September 2020, p 53.
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Hornsby Shire Council was initially notified by phone on 27 June 2018 and then by email at
5.00 pm that day, by Mr Tim Hurst, the Chief Executive Officer of the Office of Local

Government.'*

The next day, 28 June 2018, Hornsby Shire Council received the relevant paperwork from the
Office of Local Government. This paperwork included a funding agreement and grant
application. The application form was pre-populated by the Office of Local Government with
the name of the two projects to be funded and how much was allocated for each project but no
further details about the projects.'*

Hornsby Shire Council signed the funding agreement and returned it to the Office of Local
Government that day. Two days later, on 30 June 2018, Hornsby Shire Council received
payment of $90 million.'*” The process took a total of three days from notification of potential
available funding to receipt of the funds.

Under the funding agreement, Hornsby Shire Council is required to submit a business plan and
undergo a capital expenditure review process. When Mr Steven Head, General Manager of
Hornsby Shire Council, appeared before the committee in September 2020, the council was in
the process of completing the business case and undergoing the capital expenditure review using
some of the funds provided under the grant."* The council also informed it had provided three
progress reports to the Office of Local Government in May and August 2019 and February
2020.1

Concerns with the process

Concerns were raised about the process by which Hornsby Shire Council had been given the
grant, as it did not appear to involve an application process and occurred with inexplicable haste.

As noted in chapter 1, all funding agreements for projects funded under the tied grants round
were produced to Portfolio Committee No. 7 as part of the inquiry into Budget Estimates 2019-
2020. Attached to each of these funding agreements were an application form, the revised
guidelines and an acquittal certificate.'*

Mr Head was asked about the lack of detail in the application form. He recalled that some of
the amounts and details were provided on the application form and he filled in 'some
components’.'"”” Mr Head agreed that normally a grant as large as $90 million would require a
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Evidence, Mr Head, 21 September 2020, p 31.

Evidence, Mr Head, 21 September 2020, pp 31-32; 35; Answers to questions on notice, Portfolio
Committee No. 7 — Planning and Environment, Budget Estimates 2019-2020, Mr Tim Hurst, Deputy
Secretary, Local Government, Planning and Policy, Department of Planning, Industry and
Environment, 8 April 2020, Attachment 16.

Evidence, Mr Head, 21 September 2020, p 32.
Evidence, Mr Head, 21 September 2020, p 39.

Answers to questions on notice, Mr Steven Head, General Manager, Hornsby Shire Council, 21
October 2020, p 2.

Answers to questions on notice, Portfolio Committee No. 7 — Planning and Environment, Budget
Estimates 2019-2020, Mr Hurst, 8 April 2020, Attachments 1-33.

Evidence, Mr Head, 21 September 2020, p 35.
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3.30

3.31

3.32

3.33

detailed business case.”™ He also agreed the lack of detail was unusual, but suggested it was not
unheard of, stating: 'I think it would be more usual than not that we would fill in a reasonable
amount of detail but it is not uncommon to receive funds in the manner that we received them

herev 151

Mr Head informed the committee that he was not aware the Stronger Communities Fund had
been amended. He first became aware the fund had been revised and eligibility extended to
include Hornsby Shire Council when being offered the funds." He noted further: 'T think that
happened upfront. I think the expectation for us was that if we completed the application form

and sent it back ... that the funds were going to be made available to us'.1>?

When considering whether the speed of the grant was unusual, Mr Head stated that
opportunities of this type sometimes arise very quickly and that 'at times funds that are available

are sometimes quickly dispersed by governments when they are seen to have a need to do so".1>*

Mr Tim Hurst, Deputy Secretary, Local Government, Planning and Policy, Department of
Planning, Industry and Environment, was also asked about the speed of the grant. Mr Hurst
agreed it 'was certainly done very quickly' but stated 'I do not consider it unusual to be able to
turn around the money to councils for those purposes that quickly'.'”

When questioned about the Hornsby grant, representatives from The Hills Shire Council and
Penrith City Council could not recall grant funding of that amount being offered to their
councils in such a short time frame."

In addition, they had never received a similar grant in the absence of a completed business
case.” Mrs Chanda Saba, Chief Financial Officer of The Hills Shire Council and Mr John
Gordon, City Presentation Manager at Penrith City Council, agreed that if their own council
was distributing millions of dollars of funding, they would expect that a business case would be
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Evidence, Mr Head, 21 September 2020, p 38.

Evidence, Mr Head, 21 September 2020, p 35.

Evidence, Mr Head, 21 September 2020, p 38.

Evidence, Mr Head, 21 September 2020, p 42.

Evidence, Mr Head, 21 September 2020, p 35

Evidence, Mr Hurst, 21 September 2020, pp 44; 52.

Note: Mr Hurst was Acting Chief Executive Officer of the Office of Local Government from 2015
to 18 February 2018 and Chief Executive Officer from 19 February 2018 to 25 July 2019. In July
2019 as part of machinery of government changes, the Office of Local Government became part of
the Department of Planning, Industry and Environment. Mr Hurst was responsible for the Office of
Local Government as the Deputy Secretary, Local Government, Planning and Policy in the
Department of Planning, Industry and Environment when he gave evidence to this committee in
2020 and 2021.

Evidence, Mr John Gordon, City Presentation Manager, Penrith City Council, 21 September 2020, p
39; Evidence, Mr Michael Edgar, General Manager, The Hills Shire Council, 21 September 2020, p
39; Evidence, Mrs Chanda Saba, Chief Financial Officer, The Hills Shire Council, 21 September 2020,
pp 35-36.

Evidence, Mr Gordon, 21 September 2020, p 39; Evidence, Mr Edgar, 21 September 2020, p 39;
Evidence, Mrs Saba, 21 September 2020, p 39.
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completed and that the recipient would demonstrate they are capable of delivering the project,
before funds are provided."”

Mr Hurst advised that he contacted Hornsby Shire Council about the grant and was responsible
for authorising the funds. Mr Hurst was questioned about how he was reassured that an email
indicating the Premier had signed off on projects was sufficient for him to execute a grant of
$90 million. Mr Hurst told the committee that the answer he received from the Premier's Office
'was sufficient to enable me to exercise my delegate authority to expend the funds' and that he
had received internal written legal advice relating to the matter on 25 and 27 June 2018 (the
approval process and emails will be analysed in the next chapter)."”

Reason for the grant

Some stakeholders contended that the grant was unfair as Hornsby Shire Council was not a
newly merged council and the Stronger Communities Fund had been established to support
new councils that had merged.

Cr Darcy Byrne, Mayor of Inner West Council stated: "To discover that $90 million went to
Hornsby which was not even amalgamated was really quite astounding'.'” Cr Nuatali Nelmes,
Lotrd Mayor of City of Newecastle noted 'the mayor there is very influential and obviously knows

the right people in government to get the funding'.""'

On the other hand, Hornsby Shire Council argued the grant was compensation for a significant
financial disadvantage that arose from the merger process,'® and that it funded two projects the
Council had been seeking to fund for a long time.'®

Hornsby Shire Council argued that it had lost a substantial part of its land and therefore
ratepayer base to City of Parramatta Council as part the merger process. Hornsby Council
estimated that, as a result of this loss, it was around '$10 million per year worse off','** and that
even after receiving the $90 million grant it was still owed a further $168 million in
compensation.'®

Mr Head noted that Hornsby Shire Council had been openly advocating about the boundary
issue for some time and had been assured by the NSW Government it would not be worse off
as a result of the changes.' These reassurances included a number of phone conversations
from April to June 2018 with Mr Matthew Crocker, Former Policy Director in the Office of the
Premier.'”’
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Evidence, Mr Gordon, 21 September 2020, p 39; Evidence, Mrs Saba, 21 September 2020, p 39.

Answers to questions on notice, Mr Tim Hurst, Deputy Secretary, Local Government, Planning and
Policy, Department of Planning, Industry and Environment, 22 October 2020, pp 7-8.

Evidence, Cr Byrne, 21 September 2020, p 16.

Evidence, Cr Nuatali Nelmes, Lord Mayor, City of Newcastle, 27 November 2020, p 7.
Evidence, Mr Head, 21 September 2020, p 29.

Evidence, Mr Head, 21 September 2020, pp 29; 33.

Evidence, Mr Head, 21 September 2020, pp 29; 41.

Submission 16, Hornsby Shire Council, pp 2-3.

Evidence, Mr Head, 21 September 2020, p 29; 37.

Answers to questions on notice, Mr Head, 21 October 2020, p 1.
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Hornsby Shire Council said its application to the Stronger Communities Fund was made after
a specific request from the Office of Local Government to do so and on the understanding that
it served as part compensation for its claim:

Only after a subsequent specific request from the Office of Local Government for
Hornsby Shire Council to make application under the Stronger Communities Fund was
an application made for funding ... Hornsby Shire Council's application was made on
the basis that any moneys received from the Stronger Communities Fund would only
be a part payment on the total compensation to which Hornsby Shire Council was
entitled.!68

A related grant to Parramatta City Council under the Stronger Communities Fund was also
alleged to have been made to resolve issues arising from this boundary dispute. A grant of §16
million was made to Parramatta City Council for improvements to Dence Park in Epping.'?’
Media reports from July 2020 stated that Parramatta City Council claimed it was owed $24
million in council rates collected by Hornsby Shire Council after some of Hornsby's land had
been transferred to Parramatta.'™

Mr Hurst confirmed that, according to his recollection of events at the time, Parramatta City
Council was suing Hornsby Council for over $16 million. Hornsby Council refused to pay
Parramatta as Hornsby believed it had been disadvantaged by the merger process and a planned
merger with Ku-ring-gai Council that did not proceed.'

Mr Hurst was asked whether the grant to Hornsby Shire Council was made as part
compensation. Mr Hurst said he understood that there had been negotiations between Hornsby
and Parramatta councils and the NSW Government but he was not patt of these negotiations.'”
Mr Hurst further maintained that Parramatta's subsequent discontinuance of legal proceedings

was 'not a consideration in making the payment of the grant to City of Parramatta’.'”

When Mr Crocker from the Premiet's Office appeared before the committee he confirmed he
had been in contact with Mr Head and noted that Hornsby Shire Council had 'provided a
number of options' by which they would accept compensation, including funding a number of
projects.'™

In November 2020, working advice notes from the Premier's Office were produced to the
Legislative Council and tabled to this committee in December 2020 (the working advice notes
are discussed in detail in the next chapter). These working advice notes reveal that one of the
reasons for revising the guidelines had been to resolve the legal disputes between Hornsby Shire
Council, Parramatta City Council and the NSW Government.'”
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Submission 16, Hornsby Shire Council, p 1.

Evidence, Mr Hurst, 21 September 2020, p 70.

Angus Thompson, 'State put up cash to settle council spat', Sydney Morning Herald, 7 July 2020, p 1.
Evidence, Mr Hurst, 8 February 2021, p 50.

Evidence, Mr Hurst, 21 September 2020, p 69.

Evidence, Mr Hurst, 8 February 2021, p 51.

Evidence, Mr Matthew Crocker, Former Policy Director, Office of the NSW Premier, 9 December
2020, pp 2-3.

Return to order for papers, 25 November 2020, The Stronger Communities Fund — Further order,
Document (7)(a)6, p 2. (See appendix 3).
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Adelong

The committee also received evidence regarding a number of grants made to Snowy Valleys
Council for various projects in the town of Adelong worth a total of $225,000. This was raised
as the council is in the electorate of Wagga Wagga and the funding announcement was made a
few weeks prior to the 2018 Wagga Wagga by-election.

According to a media release tabled to the committee, the funding was announced by the
Premier on 17 August 2018.""° However the funding agreement was not executed until 5
February 2019."

Ms Laura Clarke, Former Deputy Chief of Staff in the Office of the Deputy Premier, confirmed
that it was the role of the Deputy Premier to identify projects in Snowy Valleys Council as it
was a regional council. However, she could not recall talking to the Premier's Office about any
funding for Snowy Valleys Council."™

Further, Ms Clarke was asked how the grants to Adelong were announced in August 2018 when
the funding agreement was not signed until 5 February 2019. Ms Clarke agreed that normally
public announcements and media releases are not made until funding has been approved, but
said this was a matter for the Office of Local Government.'”

The committee also raised this matter with Mr Tony Harris, former NSW Auditor-General. Mr
Harris viewed that the Premier must have approved the expenditure before making the
statement and executing the agreement:

[TThe signing of an agreement several months later is, in one form, the commitment to
incur expenditure. An announcement several months before is also a different kind of
commitment to incur expenditure. Yes, I can see that the Premier must have approved
the expenditure, in one sense of the word, before making that statement — and well
before the agreement was executed.!8

The revised guidelines

3.51

3.52

The guidelines for the tied grants round of the Stronger Communities Fund were revised in
order to change the eligibility and structure of the fund. The revised guidelines were the subject
of particular controversy and a focus of both this committee and the Legislative Council
throughout 2020. This section outlines when, why and how the guidelines were revised.

According to Mr Hurst, there were three sets of guidelines for the Stronger Communities Fund:
1. the original program guidelines
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Tabled document, Media release, Going for tourism gold in historic Adelong, 9 December 2020.

Answers to questions on notice, Portfolio Committee No. 7 — Planning and Environment, Budget
Estimates 2019-2020, Mr Hurst, 8 April 2020, Attachment 30.

Evidence, Ms Laura Clarke, Former Deputy Chief of Staff, Office of the Deputy Premier, 9
December 2020, p 35.

Evidence, Ms Clarke, 9 December 2020, p 30.
Evidence, Mr Harris, 9 December 2020, pp 64-65.
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2. guidelines for the tied grants round

3. a revised set of guidelines for the tied grants round.'®!

The revised guidelines for the tied grant round were drafted by the Office of Local
Government.'"” Two briefing notes written by the Office of Local Government tabled in the
Legislative Council on 24 September 2020 record the process and reasons for revising the
guidelines as well as Ministerial approval.'"® These briefing notes are available on the
Parliament's website and are reproduced in Appendix 4."*

The revised guidelines

The first briefing note, entitled 'Approval of Stronger Communities Fund — tied grants round'
sought approval for the establishment of and guidelines for the tied grants round. According to
the briefing note, Cabinet had agreed to reallocate funds from the Stronger Communities Fund
in 2017 and the guidelines needed to be revised in order to do so. Proposed new guidelines were
attached to the briefing note which were 'modified to reflect the more specific focus on tied

grant funding projects’.'”

The briefing note recommended the following:

1. The Minister note that a total of $212.2 million is available to resolve all outstanding
matters from the merger process, including but not limited to additional funding for new
councils.

2. The Minister approve the proposed Stronger Communities Fund — tied grant round and
proposed guidelines.

3. The Minister seek the endorsement of the Cabinet Standing Committee on Expenditure
Review (ERC) or equivalent process for the proposed utilisation of the funds and
guidelines, consistent with the decision of Cabinet.'®
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Evidence, Mr Hurst, 21 September 2020, p 43.

Evidence, Portfolio Committee No. 7 — Planning and Environment, Budget Estimates 2019-2020,
Mr Tim Hurst, Deputy Secretary, Local Government, Planning and Policy, Department of Planning,
Industry and Environment, 4 March 2020, p 66.

Minutes, NSW Legislative Council, 24 September 2020, p 1392.

Available at:
https://www.parliament.nsw.cov.au/tp/files /78251 / Approval%200f%20Stronger%20Communiti
€s%20Fund%20-%20Tied%20grant%20round%20-%2024%20September%202020.pdf;

https:/ /www.parliament.nsw.gov.au/tp/files /78252 /Stronger%20Communities%20and % 20N ew%o
20Council%20implementation%20guidelines%20-%2024%20September?/0202020.pdf

Return to order for papers, 24 September 2020, Approval of Stronger Communities Fund — tied grant
round: Purpose: Seeking decision, pp 1-2. (See appendix 4).

Return to order for papers, 24 September 2020, Approval of Stronger Communities Fund — tied grant
round: Purpose: Seeking decision, p 1. (See appendix 4).
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This briefing note was signed by Mr Hurst and the then Minister for Local Government on 4
September 2017, the Deputy Premier on 5 September 2017 and the Premier on 8 September
2017.%

The second briefing note, entitled 'Stronger Communities and New Council Implementation
Fund guidelines' sought approval to modify the existing guidelines for the Stronger
Communities Fund tied grants round and the New Council Implementation Fund. Proposed
revised sets of guidelines for both funds were attached. This briefing note states that 'to give
effect to the revised approach to implementing the Cabinet decision of 27 July 2017, the

guidelines for the two grant programs need to be modified to change dates and eligibility'.'"®

This briefing note recommended the following:
1. The Minister note that $140.84 million (out of an initial $212.2 million) is available to
resolve all outstanding matters from the merger process.

2. The Minister approve the revised Stronger Communities Fund — tied grant round
guidelines.
3. The Minister approve the revised New Council Implementation Fund guidelines.

4. The Minister seek the endorsement of the Premier and Deputy Premier to the proposed
revised guidelines, consistent with Cabinet's decision.'®’

The revised guidelines, which were attached to the briefing note, state that the purpose of the
Stronger Communities Fund tied grants round is to provide funding for specific projects,
identified by the NSW Government, within the new councils and to councils previously subject
to a merger proposal.'”

This briefing note was signed by Mr Hurst on 12 June 2018, the Premier on 25 June 2018 and
the former Minister for Local Government on 27 June 2018. The Deputy Premiet's signature is
undated.'!

The Deputy Premier, the Hon John Barilaro MP indicated that 'it might have just been a misstep'
when asked why his signature on the revised guidelines was not dated. Mr Barilaro was also
asked whether any grants for the tied grants round were approved before the revised guidelines
had been approved. Mr Barilaro responded: 'No. The guidelines would have been the reason
that we would have changed the definition of the criteria, and no grants would have been able

to be funded before this was signed, so of course I signed it, before".'”?
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Return to order for papers, 24 September 2020, Approval of Stronger Communities Fund — tied grant
round: Purpose: Seeking decision, p 2. (See appendix 4).

Return to order for papers, 24 September 2020, Stronger Communities and New Council
Implementation Fund guidelines: Purpose: Seeking decision, p 1. (See appendix 4).
Return to order for papers, 24 September 2020, Stronger Communities and New Council
Implementation Fund guidelines: Purpose: Seeking decision, p 1. (See appendix 4).

Return to order for papers, 24 September 2020, Stronger Communities and New Council
Implementation Fund guidelines: Purpose: Seeking decision, Attachment 1 'Stronger Communities
Fund Guidelines — tied grant round', p 1. (See appendix 4).

Return to order for papers, 24 September 2020, Stronger Communities and New Council
Implementation Fund guidelines: Purpose: Seeking decision, p 2. (See appendix 4).

Evidence, Mr Barilaro, 8 February 2021, p 23.
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3.62 In response to questions about when the Deputy Premier had signed the revised guidelines, the
Department of Regional NSW advised it had conducted a search of its records management
system and could not find 'any records of ministerial advice on the Stronger Communities Fund
guidelines'."”

3.63 According to Mr Hurst the revised guidelines were approved on 27 June 2018,"* and the Office
of Local Government 'began to make grants under those guidelines at that time'.'”

Reason for revising the guidelines

3.64 The committee heard evidence regarding why the guidelines had been changed.

3.65 An internal working advice note to the Premier (discussed in detail in chapter 4) noted that in
order to fund a number of projects under the tied grants round, two revised funding guidelines
would need to be approved. According to this note, 'minor changes' were made to the guidelines
in order to:

o Enable funding to be provided to councils subject to a merger proposal, not just
councils which were merged.

. Enable additional implementation funding to be provided to regional councils,
previously this was capped at $5m.

. Extend the timeframes for spending the funding by one year, so that councils
will be required to spend or commit funding by end 2019, rather than end
2018.19

3.66 Mr Kevin Wilde, Former Chief of Staff in the Office of the Former Minister for Local
Government, Ms Gabrielle Upton MP, added that the additional funds were available because
not all planned council mergers had proceeded. He stated:

... [TThe Government's original plans for council mergers was not proceeded with so
there were less mergers and consequently there was a decision by Cabinet to redistribute
funds. So the guidelines for the fund were redone ...1%7

3.67 However, Mr Wilde stated that the decision to restructure the fund was a decision of Cabinet
and he could not shed any light on how or who decided to change the guidelines.'”

3.68 Mr Matthew Crocker, Former Policy Director, Office of the Premier, emphasised that the
decision to expand eligibility to councils that had been the subject of a merger proposal was a
decision of Cabinet. Mr Crocker said that his understanding of Cabinet's decision was that 'the

193 Answers to questions on notice, Mr Chris Hanger, Deputy Secretary, Public Works Advisory and
Regional Development, Department of Regional NSW, and Mr Jonathan Wheaton, Executive
Director, Regional Programs, Department of Regional NSW, 12 November 2020, p 1.

194 Answers to questions on notice, Mr Hurst, 22 October 2020, p 1.

195 Evidence, Mr Hurst, 21 September 2020, p 43.

196 Return to order for papers, 25 November 2020, The Stronger Communities Fund — Further order,
Document (7)(a)6, p 2. (See appendix 3).

197 Evidence, Mr Kevin Wilde, Former Chief of Staff, Office of the Former Minister for Local
Government, 9 December 2020, p 44.

198 Evidence, Mr Wilde, 9 December 2020, pp 40-41.
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funding was to resolve outstanding issues from the merger process and support councils that

needed additional support through funding of identified projects in those council areas'.!”’

Mr Crocker also stated that it was originally planned that projects would be announced in
September 2017 and allocated funding by 30 June 2018. However, around April 2018, 'it became
clear that time frames were not being met and that the Cabinet decision was not being
implemented in a timely way' and from that point, the Premier's Office became involved.™”

Eligibility under the revised guidelines

The revised guidelines changed the eligibility for the Stronger Communities Fund, expanding
eligibility from councils that had been merged to include councils that were previously subject
to a merger proposal.”” At the same time, the revised guidelines narrowed eligibility so that only
councils that had a project identified by the NSW Government were eligible for funding.

According to the revised guidelines: 'Stronger Communities tied grants will be provided to new
councils created in 2016 and councils previously subject to a merger proposal. Funding will be
allocated by the NSW Government based on priorities identified by the NSW Government'.*”
Under the heading 'criteria for selecting projects', the guidelines state: 'Councils are to fund
projects, identified by the NSW Government, that deliver new or improved infrastructure or

services to the community'.*”

In evidence to Portfolio Committee No. 7 in March 2020, Mr Hurst stated: 'councils who are
eligible are councils who were merged in 2016 or subject to a merger proposal during that
process' and noted that there were some councils that were eligible but did not receive
funding.*”*

However, in evidence to this committee in September 2020, Mr Hurst indicated that only local
councils in which a project had been identified by the NSW Government were eligible for
funding under the revised guidelines, stating:

What I am suggesting is that just because there were a number of new councils created
in 2016 and further councils who were subject to a merger proposal, that eligibility, in
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Evidence, Mr Crocker, 9 December 2020, p 2.
Evidence, Mr Crocker, 9 December 2020, p 2.

Return to order for papers, 24 September 2020, Stronger Communities and New Council
Implementation Fund guidelines: Purpose: Secking decision, Attachment 1 'Stronger Communities
Fund Guidelines — tied grant round’, p 1. (See appendix 4).

Return to order for papers, 24 September 2020, Stronger Communities and New Council
Implementation Fund guidelines: Purpose: Secking decision, Attachment 1 'Stronger Communities
Fund Guidelines — tied grant round', p 1. (See appendix 4).

Return to order for papers, 24 September 2020, Stronger Communities and New Council
Implementation Fund guidelines: Purpose: Seeking decision, Attachment 1 'Stronger Communities
Fund Guidelines — tied grant round’, p 1. (See appendix 4).

Evidence, Portfolio Committee No. 7 — Planning and Environment, Budget Estimates 2019-2020, M
Tim Hurst, Deputy Secretary, Local Government, Planning and Policy, Department of Planning,
Industry and Environment, 4 March 2020, p 65.
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fact, turned on whether or not there was a project identified by the NSW Government
for that council.20>

When asked how this evidence corresponded with the evidence he provided in Budget
Estimates, Mr Hurst clarified that all councils that had undergone a merger or were subject to a
merger process were eligible to have projects identified in their area, but a council only became
eligible once a project had been identified. Referring to a list provided to Budget Estimates of
all councils that were merged or subject to a merger proposal, Mr Hurst stated:

... [TThese were all councils which were eligible to have a government-identified project
in their local government area but, as we have already identified, there was not an
application-based process; that the projects were identified and advised to the council
and, at that point, they were provided with a funding agreement.206

Publication of the revised guidelines

The change in eligibility was not known publicly as the revised guidelines were not made publicly
or widely available.

The revised guidelines were not published even though a working advice note prepared in the
Premier's Office (discussed in detail in the next chapter) stated that, once finalised, the revised
guidelines would be published on the Office of Local Government's website.””

Mr Hurst advised that the guidelines were provided to each council that received funding under
the program as an attachment to the funding agreement.zo8 He stated:

When I say they [the guidelines] were issued, we began to make grants under those
guidelines at that time. The guidelines were of course provided as an attachment to the
funding agreement provided to every council that was successful in that tranche of the
funding.20?

Mr Hurst confirmed that only councils that had been selected to receive funding were sent the
funding agreements, which contained the guidelines.”’ This meant councils that had not had a
project identified were not notified. For example, Mr Hurst stated: "The reason that Canterbury-
Bankstown was not notified is because we were not notified that there were any projects to be

funded in their local government area'.”"!

Mr Hurst was asked why the revised guidelines had not been made widely available. In response,
Mr Hurst argued that only councils that were eligible under the revised guidelines had to be
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Evidence, Mr Hurst, 21 September 2020, p 58.
Evidence, Mr Hurst, 21 September 2020, p 58.

Return to order for papers, 25 November 2020, The Stronger Communities Fund — Further order,
Document (7)(a)6, p 2. (See appendix 3).

Evidence, Mr Hurst, 21 September 2020, pp 43; 51.
Evidence, Mr Hurst, 21 September 2020, p 43.
Evidence, Mr Hurst, 21 September 2020, p 59.
Evidence, Mr Hurst, 21 September 2020, p 59.
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provided with the guidelines,** and that the revised guidelines were not required to be published
on the Office of Local Government website.””

Local councils that did not receive funds under the tied grants round told the committee they
had not been aware the guidelines had been revised or that there was additional funding available
until media reports emerged around May 2020."* For example, Cr Khal Asfour, Mayor of City
of Canterbury-Bankstown Council stated that the first he heard of the grant program was on
Channel 9 News. He immediately rang his counterpart Cr Darcy Byrne, Mayor of Inner West
Council, who was initially disbelieving and attempted to persuade him that the news could not
be correct.*”

Cr Linda Scott, President of Local Government NSW, indicated that Local Government NSW
was not consulted or informed about the changes to the guidelines. It was only advised of the
first round of the fund and has no record of being advised of the tied grants round.*® As they
had never been informed of the change, LLocal Government NSW understood only local
councils that had been merged were eligible for the fund, as per the first round:

... [TThere was very little information about how to apply for that particular grant. We
certainly understood that the terms required councils that had been merged as part of
the NSW Government's program of forced council mergers, to be the only eligible
applicants.?!”

Interpreting the guidelines

Staff in the Office of the Premier informed the committee how the guidelines were used to
select councils and projects.

Mr Crocker indicated that the revised guidelines 'gave guidance about how the fund was to be
administered' and that he believed the fund should be used to address three outstanding issues
that had arisen from the council amalgamation program.”"® He advised Senior Policy Advisor,
Ms Sarah Lau, to contact particular local councils on the basis of these outstanding issues.”"”

Mr Crocker described the three outstanding areas as follows:

. ... [Flirstly, that there should be a focus on resolving significant outstanding
issues from the merger process, which was predominantly the Hornsby council
and Parramatta council issue;

° secondly, that there should be an equitable split between regional and
metropolitan councils; and,
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Evidence, Mr Hurst, 21 September 2020, p 55.

Answers to questions on notice, Mr Hurst, 22 October 2020, p 12.

Evidence, Cr Byrne, 21 September 2020, p 16; Evidence, Cr Asfour, 21 September 2020, p 16.
Evidence, Cr Asfour, 21 September 2020, pp 14; 16.

Answers to questions on notice, Cr Linda Scott, President, Local Government NSW, 12 October
2020, p 1.

Evidence, Cr Linda Scott, President, Local Government NSW, 21 September 2020, p 2.
Evidence, Mr Crocker, 9 December 2020, p 5.
Evidence, Mr Crocker, 9 December 2020, pp 14-15; 16.
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3.85

3.86

3.87

. thirdly, given that councils that had taken legal action were having their costs
paid for by the Government, those councils that had not taken legal action but
spent council funds preparing for mergers that did not happen had a reasonable
expectation of compensation.?2

The third category is particularly important. This referred to local councils that had spent money
preparing for a merger but had not undergone the process and had not commenced legal action
relating to a proposed merger. Mr Crocker stated that in his view, councils that had undergone
mergers had received funding under the first round and were therefore considered to have been
successfully merged. But councils that were subject to a merger that did 707 proceed had not yet
been compensated for the money they had spent in preparation.”” Mr Crocker explained as
follows:

For the councils that had taken legal action, they were fully compensated for that legal
action and those councils were not out of pocket. For the councils that had not taken
legal action but had spent money on preparation - those councils, unless they received
some form of compensation, those councils would have been worse off under this
process, so they had a reasonable expectation of compensation.???

When asked whether this third category was intended to exclude and punish councils that had
challenged the merger process, such as Ku-ring-gai Council, Mr Crocker responded:

... [T]here was a categotry of councils that had expended ratepayers' money on prepating
for a merger that did not happen. For councils such as Ku-ring-gai, they had spent
ratepayers' money on legal action. They had recovered the cost of that legal action and
that was not the case for other councils.??3

However, a working advice note in the Office of the Premier (discussed in detail in the next
chapter) indicates there had been some discussion of withholding funding from at least one
council as it had objected to a merger proposal. The note states:

I raised concerns with Min Roberts about rewarding Hunters Hill Council in light of
the Council's legal action against the mergers, but Min Roberts has assured me this park
is a key priority for the local community and is not being supported by the Council. On
the basis that L.ane Cove Council would now be received less funding, I suggest you
support this funding for Hunters Hill Council. 224

Committee comment

3.88

The committee uncovered deep and systematic problems with the Stronger Communities Fund
tied grants round, all of which demonstrate the brazenly partisan nature and scale of this
maladministration of funds. The round was worth $252 million — two and half times more than
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Evidence, Mr Crocker, 9 December 2020, p 2.
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Evidence, Mr Crocker, 9 December 2020, p 10.
Evidence, Mr Crocker, 9 December 2020, p 16.

Return to order for papers, 25 November 2020, The Stronger Communities Fund — Further order,
Document (7)(a)8, p 1. (See appendix 3).
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the Federal sports rorts scandal. Of that $252 million, 95 per cent — a total of $241 million -
went to Coalition-held or marginal electorates.

The committee is concerned with the timing of the overwhelming majority of the grants. In
particular, grants to Snowy Valleys Council in the electorate of Wagga Wagga are particularly
concerning as the grants were announced by the Premier just weeks prior to a by-election for
the seat of Wagga Wagga in August 2018, but not executed for another six months. This
committee was not given a satisfactory explanation of why this was the case.

The Stronger Communities Fund tied grants round was a clear abuse of ministerial power and
of the grants process. The NSW Government handed out $252 million of public money almost
exclusively in Coalition and marginal seats in the lead up to the 2019 state election. This was an
impropertly partisan allocation of public money and falls well short of principles of proper grants
administration and public expectations.

The committee condemns comments made by the Premier and Deputy Premier that pork-
barrelling is part of the political process. This is an outrageous suggestion and an affront to their
responsibilities as Ministers and to the people of New South Wales. Governments are elected
to serve all citizens, not just those whose votes will ensure they stay in power. The assertion that
pork-barrelling is somehow part of the election process does not hold up in the case of the
Stronger Communities Fund tied grants round as the fund was not part of any election or prior
commitment.

It is notable that the funding in question in this grants scheme happened immediately prior to
a State election. At no time has there been any evidence before the committee that the
expenditure of the $252 million of the Stronger Communities Fund scheme was ever connected
with an election promise and no public statement was made regarding the existence of the
scheme. Indeed one of the remarkable features of this grants scheme was how little the public
knew of it apart from the various local announcements of the projects that were being funded.

The Premier's apparent acceptance of pork-barrelling displays blatant disregard for the people
of New South Wales and the principles of accountability and transparency that underpin public
administration and democracy.

Further, the committee disputes the Premier's characterisation of election commitments as
pork-barrelling, and grouping them with grants programs. Election commitments are promises
to the electorate to deliver certain projects or funding. Grants programs are very different. They
should be an opportunity for projects to fairly compete for funding, assessed against a set of
criteria that is clear and publicly available, as outlined in Recommendation 5.

Finding 1

That the Stronger Communities Fund tied grants round was a clear abuse of the grants process.
It was an improper allocation of public money and falls well short of principles of proper
grants administration and public expectations.
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Finding 2

That, of the $252 million allocated in the Stronger Communities Fund tied grants round, 95
per cent, which is a total of $241 million, was allocated to councils in Coalition-held or marginal
electorates.

3.95

3.96

3.97

The Stronger Communities Fund exemplifies the potential for abuse of grant programs. It
shows what happens when governments believe they have unfettered discretion to use public
money for purely political gain and are not subject to rigorous oversight and mandatory
requirements.

The largest grant made under the tied grants round was particularly concerning. $90 million was
given to the Liberal council of Hornsby Shire to resolve a legal issue between the council and
the NSW Government. This was not only the largest but also the fastest grant made in the tied
grants round and was made to a council that had not merged. In particular, the committee is
concerned about the lack of any real application process and the speed with which the money
was provided. The timing of the grant immediately after the signing of the revised guidelines is
also troubling as it indicates the grant had been considered and potentially approved before the
revised guidelines had been approved. The integrity of this grant will be considered further in
the committee comment at the end of the next chapter.

The committee accepts the view of Hornsby Shire Council that they believed the grant was
received as compensation for land lost as part of the forced amalgamation process. The
committee found the evidence of the General Manager of Hornsby Shire Council to be credible,
detailed and of great assistance. While the committee does not fault Hornsby Shire Council for
accepting the money, it notes that Hornsby Council was also withholding $16 million that
Parramatta City Council claimed was due to them.

Finding 3

That the grant of $90 million to Hornsby Shire Council went against the original intent of the
Stronger Communities Fund, was made without any due process or merit assessment, and was
a misuse of public money by the NSW Government for a political purpose unrelated to the
objects of the grants scheme.

3.98

3.99

The revised guidelines were signed by the Minister for Local Government on 27 June 2018, the
same date that Hornsby Shire Council was approached by the Office of Local Government and
informed funding was available. The committee notes its concern that the Deputy Premiet's
signature on the revised guidelines is undated. The Deputy Premier did not provide a satisfactory
explanation for this. Without more evidence the committee cannot make a final conclusion
about when the revised guidelines were signed. Certainly evidence regarding the administration
of other significant aspects of the fund do not instil confidence.

The revised guidelines were breathtakingly broad and were interpreted by Ministers' offices to
suit their own purposes. Staff in the Premier's Office interpreted the guidelines according to
what they argued was a decision of Cabinet. This allowed Ministers to identify projects they
wanted to fund and enabled an unprecedented amount of discretion to effectively determine
them.
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The provision of the revised guidelines that indicated 'Funding will be allocated by the NSW
Government based on priorities identified by the NSW Government' was inappropriately broad.
The ICAC submission draws attention to probity issues which can arise in a grants scheme, such
as 'no eligibility or selection criteria, which might include absence of an evaluation methodology

and weightings, or criteria that are vague or highly subjective'.”

In fact the guidelines for the tied grants round were revised to enable the pork-barrelling
scheme. Documents produced to the Legislative Council, namely the approval briefs for the
tied grants round and revised guidelines, as well as working advice notes created in the Premiet's
Office, reveal that the fund guidelines were revised in order to redirect funds from a legitimate
grant scheme to particular councils and to resolve legal issues between Hornsby Shire Council
and Parramatta City Council and the government. None of this was publicly acknowledged by
either council or by the NSW Government.

It is also the committee's view that the Office of Local Government failed to publish the revised
guidelines. The committee rejects evidence that the guidelines were published as they were only
provided to funded councils as part of the funding agreement, once the grant had been
approved. This is an unacceptably narrow definition of the term "published' and falls far short
of general principles of grant administration and community expectations.

Finding 4

That the revised guidelines for the Stronger Communities Fund tied grants round were
ambiguous and did not identify with enough specificity the designated decision-maker or how
projects would be identified or approved.

Finding 5

That the guidelines for the Stronger Communities Fund tied grants round were deliberately
devised to accommodate the pork-barrelling scheme in order to:

e partially resolve certain legal disputes involving Hornsby Shire Council and Parramatta
City Council

e win favour with the public in Coalition and marginal seats ahead of the 2019 state
election

e punish local councils that had objected to forced amalgamation proposals.

Finding 6

That the Office of Local Government failed to publish the revised guidelines for the Stronger
Communities Fund tied grants round.

3.103

3.104

The lack of a designated decision-maker in the guidelines was particularly alarming. This made
it hard for the committee to determine who was responsible for approving projects and who in
fact approved projects (discussed in the next chapter).

The committee therefore recommends that all grant program must have, as an absolute
minimum, a designated decision-maker and process for identifying and assessing proposed
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projects. The decision-maker and assessment process should be set out in clear, detailed and
publicly available guidelines that also set out clear and detailed eligibility criteria.

Recommendation 5

That the NSW Government ensure all grant programs have, as an absolute minimum, the
following legally binding and mandatory elements:

a designated decision-maker
eligibility criteria
a process for identifying and assessing proposed projects against those criteria

e program guidelines that are clear, detailed and publicly available.
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Chapter4  Administration of the Stronger

Communities Fund

Chapter 3 examined the design of the Stronger Communities Fund tied grants round and revised
guidelines. This chapter explores issues with how the funding round was administered. It considers the
lack of application and assessment process in the Office of Local Government and how projects were
identified by Ministerial staff. It then examines differing evidence about project approvals. Finally, the
chapter sets out concerns with the administration of the fund raised by the Independent Commission
Against Corruption, the Auditor-General and the former Auditor-General.

Administration of the fund by the Office of Local Government

4.1

4.2

4.3

4.4

The committee received evidence that there was no application or assessment process for the
tied grants round by the Office of Local Government, nor was any other appropriate assessment
process carried out in any other part of government. Projects were identified by the relevant
Ministerial offices to Mr Tim Hurst, Deputy Secretary, Local Government, Planning and Policy,
Department of Planning, Industry and Environment, who then approved the payments.

Lack of application process

Mr Hurst informed the committee that 'there was no funding application for the tied grants
round'.” He agreed that the funding agreements provided to councils each contained an
attachment entitled 'grant application form', but denied that they were in fact application forms.
Instead he argued that the attachments 'could more propetly be characterised as part of the
funding agreement' as 'legally part of a single document, which is a deed between the council
and the Office of Local Government to receive the funding and use it for the specified

purposes'.*’

Mr Hurst argued that not all grants contain an application process and suggested that it can be
unnecessary. Mr Hurst gave the example of almost $800 million distributed each year in financial
assistance grants by the Office of Local Government (which are determined under a statutory
and invariable formula), stating: 'I cannot imagine what purpose, apart from creating red tape,
would be served by requiring councils to prepare application forms for financial assistance

grants'.228

Lack of assessment process

Mr Hurst also indicated that the Office of Local Government did not undert